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New Jersey is the latest 
state to be added to the 
list of those which have enacted the 
Negotiable Instruments Law. The law 
was approved April 4, 1902. This 
makes a total of 18 states and terri- 
tories, besides the District of Colum- 
bia. The names of these states and 
territories will be found printed 
at the head of our course of study of 
the law, which is published in each is- 
sue of the Journal. 


The N. I. L, 


Tax on Undi- 
vided Profits. 


A decision has been hand- 
ed down by Judge La- 
combe in the Federal Court, Brooklyn, 
in the suit which the Leather Manu- 
facturers National Bank brought as 
a test case against the Treasury De- 


NEW YORK, July, 1902, 


No. 7. 





partment to recover $154 which was 
levied as war taxes on undivided pro- 
fits of $77,796, held by the bank. 
The court decides that the money 
cannot be recovered. The full text 
of the decision is published elsewhere 
in this number, under our depart- 
ment devoted to War Revenue Official 
Decisions. 

The War Revenue Act of 1898 pro- 
vided a tax upon the surplus funds in 
the various banking institutions. Ob- 
jection was made to this, and the 
Leather Manufacturers Bank was the 
only one that made the payment. 
Then they brought suit to recover. 
Taking this decision as a precedent, 
all the banks will now be compelled to 
pay the taxes which have accrued in 
the past three years, as the act was 
not repealed until this year. The tax 
in Brooklyn will aggregate about 
$25,000, while in Manhattan, it will, 
of course, be a very large sum. 

The case is one in which the Leather 
Manufacturers’ National Bank acted 
for all the banks in the United States. 
To the tax upon capital and surplus, 
when the latter was formally described 
as such, the banks submitted. The 
issue was should undivided profits be 
reckoned as surplus, and also be 
taxed. The lawyers for the banks ar- 
gued that the item of undivided prof- 
its ought not to be confused with the 
term surplus, as used in the technical 
sense of the National Bank Act, a 
sum that is set aside by vote of a 
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board of directors asa sort of reserved 
or additional capital. For the gov- 
ernment, on the contrary, it was ar- 
gued that the War Revenue Law dealt 
with all banks, and not merely the 
national banks, and that “surplus” 
should be construed in its natural 
sense, of an overplus, that is, of as- 
sets over liabilities. Judge Lacombe 
holds that the word should be under- 
stood in its ordinary sense, one reas- 
on being that ‘it would seem absurd 
to hold that a board of directors could 
set aside a large sum each year from 
the profits, accumulating an addi- 
tional sum equal perhaps to the capi- 
tal and used in the same way, and es- 
cape the tax upon it, by the simple 
device of calling it ‘undivided pro- 
fits.’’’ 

As the total amount involved is two 
dollars a thousand annually on up- 
wards of $40,000,000 during the life 
of the War Revenue Law, the case, we 
understand, will be appealed, and the 
fight carried through to the United 
States Supreme Court. 

By a ruling of the Acting Commis- 
sioner of Internal Revenue under the 
date of July 12 (see page 506 this 
number) if claim for abatement is 
filed by a bank, the collection of the 
tax will not be immediately enforced, 
but will be postponed until further de- 
cision is made. 


Bills of Lading 
in Maryland. 


Attention is invited to 
the law recently passed 
by the legislature of Maryland declar- 
ing that bills of lading payable to “‘or- 
der,’’ are negotiable instruments in 
the same sense as bills of exchange 
and promissory notes. Under this 
law, bona fide holders for value of 
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such bills of lading, where they h 

no actual notice, are unaffected 
equities between prior holders or | 
ties; and to insure the negotiability 
of such bills of lading beyond the 
power of the issuer to prevent thi 
having this character, the law pro- 
vides that any conditions, clauses or 
provisions purporting to limit nego- 
tiability in any manner are void. 
Furthermore, carriers are required to 
issue “order” bills of lading on re- 
quest, and if they refuse, are guilty of 
a misdemeanor punishable by fine. If 
the issuer of any billof lading delivers 
goods represented thereby without 
requiring its surrender and cancelling 
it, he is still liable for the 
any holder for value, then 
quently, without notice of 
ery. 

The full text of this important law 
is published elsewhere in this number. 
It will make carriers more careful 
about delivering goods, without a 
production and surrender of the bill 
of lading, and it will more adequately 
protect banks and others who pur- 
chase or take such bills of lading as 
collateral. 


goods to 
or subse- 
the deliv- 


Cottateras ANOther illustration of how 
Security. wnwise it is to take a man’s 
word as to his title to a negotiable 
instrument which he offers to pledge 
as collateral security for a loan,in the 
face of written evidence which indi- 
cates that the ownership is in reality 
in another, is afforded by the decision 
of the supreme court of Illinois in 
Chicago Title & Trust Co. v.Brugger, 
published at page 492 of this number. 
A note indorsed in blank by the 
maker with a trust deed to secure the 








same executed to one S as trustee, be- 
ing in the possession of S, was offered 
by him to the trust company as se- 
curity for a personal loan. Indorsed 
upon the document was a writing, 
signed by the trustee, to the effect 
that part of the security had been re- 
leased by order of one B, holder of 
the note. This, of course, indicated 
that B, and not S, was the owner. 
But S explained this away by saying 
that while the documents had for- 
merly belonged to B, he, S, had pur- 
chased them from him and was now 
the owner. S, being a customer in 
good standing, the trust officer took 
his word for it and advanced him the 
money on pledge of the collateral. As 
matter of fact B, and not S, owned 
the securities, S’s possession being 
simply for the purpose of collecting 
the interest, and in consequence, the 
trust company finds itself a loser by 
the transaction. Cases of this kind 
stand out as warnings of the risk 
which attends placing too much con- 
fidence in the mere statements of bor- 
rowers, when they are contradicted 
by written evidence and show that it 
is far better for the official of a loan- 
ing institution to always be on the 
safe side by making full inquiry and 
investigation as to circumstances 
which need explanation, regardless of 
the sentimental consideration that 
by so doing, a customer’s feelings 
may be hurt. As matter of fact, the 
making of an investigation to verify 
the truth of a man’s statement in 
such a case, is the mere exercise of a 
rule of business prudence to which no 
honest borrower can take offence. 


Banks in the vicinity of 
the great stock yards of 


Cattle Deposits. 





EDITORIAL 
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the country receive aclass of deposits 
which are, to a certain extent, pecu- 


liar to themselves. Commission 
firms, which constitute many of their 
depositors, receive cattle for sale on 
commission and deposit the proceeds 
to their individual credit. The bank 
of deposit frequently has more or less 
knowledge that these deposits do not 
belong to the depositors individually, 
but are trust funds belonging to 
other owners, although they may not 
know to which specific owner, certain 
deposits in reality belong. How this 
knowledge sometimes affects the 
dealings of the bank with its deposit- 
ors with reference to such deposits, is 
illustrated by two decisions which 
have been made by the supremecourt 
of Nebraska, and which will be found 
published at page 494 of the present 
number. These decisions are worth 
a reading by the officials of stock 
yard banks. In brief, while the bank 
of deposit is under obligation to 
honor the checks of its depositors 
drawn against such trust fund depos- 
its, the knowledge of their character 
which it possesses prevents it from 
treating the deposits as the individ- 
ual property of the depositor so as to 
permit of their appropriation by the 
bank in settlement of his private 
debt to it. 


Bank A decision of the supreme 
as Agent. court of South Dakota pub- 
lished in this number, is to the effect 
that it is within the power of an in- 
corporated bank of the state to act 
as agent in the collection and re- 
mission of money under a lease—in 
other words, to act as a real estate 
agent. A case arose where money 
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had been collected by the bank from 
a tenant, under a lease, but had not 
been paid over to the lessor, who sued 
the cashier of the bank individually 
for the money. The latter claimed 
that it was a bank transaction, and 
that he was not individually liable. 
The lessor contended, on the other 
hand, that the bank had no poweror 
authority to act as an agent in this 
capacity, and that the cashier, who 
handled the money, was his agent 
and as such personally liable to him 
therefor. The court, however, holds 
that the bank, and not the 
cashier, was the responsible agent. 
It says: 

“The testimony was sufficient to 
justify the jury in finding that the 
Merchants Bank of Milbank, of which 
Saunders has always been cashier, 
was the sole agency through which 
the business was transacted. Tocol- 
lect and remit money as the agents 
of others, being one of the purposes 
for which banks are organized, there 
is no merit in the contention that 
this bank was without authority to 
act as the agent of Knapp (the les- 
sor ) for the collection of the monthly 
rental of the premises described in the 
complaint. Such practice being en- 
tirely consistent with a universal cus- 
tom, strictly in accordance with the 
law merchant, and not contrary to 
the statute, it might well be judi- 
cially noticed that banks possess 
power to act as agents in the collec- 
tion and remission of money. The 
fact that the money collected was 


due and payable under the terms of 


lease was not sufficient to consti. 
tute an exception tothe rule. Saun- 
ders (the cashier) being the chief ex- 
ecutive officer of the bank, rightfully 
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shown to be engaged in the collecti: 


presumption is that in receiving 
depositing the money subject. 
Knapp’s check, he was acting ol!- 
cially, rather than in an individual 
capacity; and upon probative evi- 
dence properly admitted the jury so 
found.” 


mo 

business, including that of rents, tiie 
g and 

to 


New Jersey WW publish several enact- 
Legislation ments by the 1902 session 
of the New Jersey legislature of inter- 
est to the banking fraternity. In ad- 
dition to the passage of the Negotia- 
ble Instruments Law, which we have 
noted above, the legislature has passed 
a law for the conversion of stae 
banks into national institutions, 
making full provision as to how this 
may be effected, and protecting the 
rights of non-consenting stockholders, 
as well as of the owners of stock held 
by trustees, guardians or other legal 
representatives, and of stock owned 
by persons who cannot be found in 
the state, or who are under age or 
suffering from any legal disability. 

A law has also been passed concern- 
ing investments by saving banks and 
validating certain investments al- 
ready made; also permitting county, 
city or other municipalities of the 
state to deposit money in trust com- 
panies organized under the laws of 
the state; also authorizing the use of 
cards or a card system, by New Jer- 
sey savings banks as a substitute ior 
books in which signatures areentered, 
or which designate to whom moneys 
shall be paid in case of death. There 
is alsoalaw prohibiting corporations 
from hereafter pleading or setting up 
the defense of usury. 


«a n« > Ss -—§ jm Pr m-, 
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The phenomenal develop. 
ment of the iron and steel 
industry of the United States led 
the British Iron Trade Associa- 
tion to appoint a commission last 
year to inquire into the industrial 
conditions and competition of the 
United States. The report of that 
commission which has been recently 
presented is briefly reviewed by the 
London ‘‘Commercial Intelligence,”’ 
a copy of which has just reached the 
Treasury Bureau of Statistics. It 
says: 

“It is, indeed, a marvelous and, to 
the British manufacturer and trader, 
in some respects a most discouraging 
story. The British Iron Trade Com- 


tron and 
Steel 


mission give details of the mineral 
resources of the United States as af- 
fecting that fundamental industry— 
the manufacture of iron and steel; 
show the extraordinary richness of 
the principal fields of coal, iron ore, 


and kindred minerals, and demon- 
strate by concrete examples how the 
natural inventiveness of the American 
has enabled him to apply to the oper- 
ations of production and distribution 
a wealth of original ideas and meth- 
ods that are as yet little known in 
Europe. It is also made manifest how 
on land, on lake, on riverand oncanal 
the American people have applied 
their minds to the solution of the 
conditions and problems of cheap 
transport until they have at last at- 
tained a level of rates and charges 
such as we have hardly had any ex- 
perience of on this side of the Atlan- 
tic. It is not, however, to be supposed 
that the triumphs of the American 
people in these matters have been 
achieved without effort. Much testi- 
mony is borne to the fact that in the 
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conditions of organization and ad- 
ministration, in their dealings with 
labor, in the confidence and enterprise 
with which they have embarked on 
industrial operations of great magni- 
tude, in the efforts made to adapt 
themselves to new conditions, in the 
eagerness with which they have en- 
deavored to create new demands 
both at home and abroad, and in the 
care and attention given to the suc- 
cessful cultivation of foreign markets, 
the American people have labored 
strenuously for many years, until 
labor, ingenuity and enterprise have 
become their most distinguishing 
characteristics. Wher one has appre- 
ciated all that the Americans have 
done for themselves, it is neither nat 
ural nor reasonable to grudge them 
the success which has attended their 
labors.”’ 

‘‘Commercial Intelligence’’ presents 
the following picture of the relative 
growth of the iron and steel industry 
in the United Staes and the principal 
countries of the world. 

Production of pig ironin the United 
States, United Kingdom, Germany, 
and all other countries, in thousands 
of gross tons: 


Ger- All other 
many. Coun- 
tries. 
1,000 
tons. 
2,839 
2,902 
3,510 
3,201 
4,439 
5,738 
6,376 


United United 
States. K’dm 

Year. 
1,000 
tons, 
832 
1,668 
2,024 
. 835 
4,045 
9,203 
9,445 


1,000 

tons. 
4,819 
5,964 
6,365 
7,749 
7,415 
7,904 


1,000 
tons. 
760 
1,369 
1,997 
2,686 
3,629 
4,585 
7,703 5,379 
1900 13,789 8,960 8,386 9,265 
1901 *15,878 7,750 *7,737 9,042 
*TIron and Steel Association figure: 


1865 
1:70 
1875 
1880 
18:5 
1890 
1895 
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Monopolies, 


Inthe Political Science 
Past and Present. 


Quarterly, for June, 
Prof. Charles J. Bullock, of Williams 
College, makes the following inter- 
esting review of Dr. James Edward 
Le Rossignol’s Introductory Study 
of Monopolies, Past and Present: 

“The object of Dr. Le Rossignol’s 
book 1s ‘to provide an historical in- 
troduction to the study of monopolies 
for the use of busy men.’ According- 
ly, after presenting a brief discussion 
of the nature of monopoly, the au- 
thor devotes the remaining chapters 
to ancient monopolies, gilds, exclu- 
sive trading companies, patents, mu- 
nicipal monopolies,railways and cap- 
italistic monopolies. To the special- 
ist, naturally enough, such a work 
will be of slight value; but it seems 
to be tolerably well adapted to the 
needs of the larger constituency for 
which it was designed. 


“Monopoly is detined by Dr. Le 
Rossi:nol as ‘the control of the sup- 
ply or the demand of an economic 
good, by one person or a combina- 
tion of persons, to such an extent 


that that person or combination 
of persons is able to control the price 
of the economic good.’ He explains, 
furthermore, that ‘no monopoly is 
entirely free from the influence of 
competition;’ and that ‘seldom is 
competition so fierce as to leave no 
opportunity for monopoly and mo- 
nopoly profits.’ The ‘primary and 
fundamental cause of monopolies’ he 
finds in the selfish impulses ‘deep- 
seated in the human heart;’ and he 
believes that, while ‘economic condi- 
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tions are as they are,’ it is wise to be 
careful in passing judgment upon | <o. 
ple who ‘take as much as the iaw al- 
lows and give as little as the law re- 
quires.’ 

“The historical part of the book 
will probably meet the requirements 
of the readers for whom it is intend. 
ed. It might be suggested that the 
treatment of the English merchant 
and craft gilds lacks definiteness and 
precision, although we can readily 
understand the difficulties inherent 
in the task of writing a mere sketch 
of such a difficult subject. In the 
chapter devoted to exclusive trading 
companies, however, it is to be regret- 
ted that the author has so little to 
say about the early history of joint 
stock undertaking and the develop- 
ment of the idea of the business cur- 
poration. 

“The chief interest of any book 
upon monopolies lies in the treat- 
ment of the modern movement toward 
industrial consolidation. Dr. Le Kos- 
signol believes that, when the ‘indus- 
trial revolution destroyed the medi- 
aeval organization of industry and 
established the system of industrial 
liberty,’ the growth of capital and 
the intensification of competition fi- 
nally produced a condition of ‘com- 
parative anarchy’ in many lines of 
production. He considers the mod- 
ern trust to be a new organization 
that has arisen in place of the regu- 
lativeinstitutions of mediaeval times, 
and his concluding chapter presents 
the familiar arguments in favor of 
industrial combinations.” 





THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW 


YORK, CONNECTICUT, COLORADC, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WIS- 
CONSIN, NORTH DAKOTA, RHODE ISLAND, THE DISTRICT OF COLUMBIA, 


PENNSYLVANIA ARIZONA AND NEW 


JERSEY. 


Embracing special reference to the changes thereby wrought in the former law of the 
subiect in all the above states—Commenced in June 18g9 number. 


NoTe.-—As enacted in New York, the Nego- 
table Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 
2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 
3. Consideration (50—55) 
. Negotiation (60—8o) 
. Rights of holder (go— 98) 
. Liabilities of parties (110—119) 
7. Presentment for payment (130—148) 
8. Notice of dishonor (160—189) 
9. Discharge (200—206) 
to. Bills of exchange (210—215) 
11, Acceptance (220—230) 
12. Presentment for acceptance (240—248) 
13. Protest (260—268) 
14. Acceptance for honor (280-290) 
15. Payment for honor (300—306) 
16. Bills in a set (310—315) 
17. Promissory notes and checks (320—325) 
18. Notes given for patent rights (330—332) 
19. Laws repealed; When takes effect (340— 
341) 


The provisions of the law naturally fall under 
four general classifications: 


a. General Provisions. 

b. Negotiable Instruments in General. 
c. Bills of Exchange. 

d. Promissory Notes and Checks. 


The text of the law is the same in all the 
States (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL 
ARTICLE VIII. DISCHARGE OF NEGO- 
TIABLE INSTRUMENTS. 
(Continued. ) 


We left the last number in the midst 
of a consideration of the following 
section: 


Sec. 201. When persons secondarily 
liable on, discharged—A person secon- 
darily liable on the instrument is dis- 
charged: 

1. By any act which discharges the 
instrument; 

2 By the intentional cancellation 
of his signature by the holder; 

3. By the discharge of a prior 
party; 

4. By a valid tender of payment 
made by a prior party; 

5. By a release of the principal 
debtor, unless the holders’s right of 
recourse against the party second- 
arily liable is expressly reserved; 

6. By any agreement binding upon 
the holder to extend the time of pay- 
ment or to postpone the holder’s 
right to enforce the instrument (un- 
less made with the assent of the 
party secondarily liable, or)* unless 
the right of recourse against such 
party is expressly reserved. 


*The words in parenthesis were omitted from 
the New York act by error in engrossing. 
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We have already discussed subdi 
visions 1, 2, 3, 4 above. 

Before proceeding to subdivisions 
5 and 6, we may here appropriate 
ly consider the effect on the liability 
of an indorser—a party secondarily 
liable—of the holder's giving up or 
relinquishing collateral security of 
the maker—the party primarily li- 
able. Daniel on Negotiable Instru- 
ments (at section 1311) says that 
“upon making payment of the debt, 
the surety is undoubtedly entitled to 
all the rights, remedies and securities 
which the creditor could have en- 
forced. And while the creditor may 
not only abstain from active meas- 
ures, but may even relinquish steps 
already commenced, he must do 
nothing which can impair the rights 
and remedies of the surety. There- 
fore, if any collateral security which 
the creditor held, be released, or a 


judgment lien given up, or a levy 
withdrawn, the surety is discharged. 
But the withdrawal of an execution 
from the hands of the sheriff before 
a levy, will not discharge the surety. 
Nor will an omission to revive a 
judgment, by means of which the 


lien and the land are lost; nor dis- 
continuance of steps to foreclose a 
mortgage. * * * But the surety 
will not be discharged in any case 
where it can be clearly proved that 
the act of the creditor has worked 
no realinjury. And he is discharged 
only to the extent that he would 
be injured if held bound.” 

These propositions are founded 
upon authorities, and authorize the 
conclusion that a party secondarily 
liable on a negotiable instrument, 
would be discharged by the relin- 
quishment by the holder to the pri- 
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mary debtor, of collateral, held as 
security for the debt. 

But there would seem to be no 
obligation upon the holder’s part to 
proceed to realize upon the collater- 
als, even though by his non action 
they depreciate in value. The de- 
cision and language of the court in 
Brick v. Freehold National Bank, 37 
New Jersey Law, 307, may be here 
cited to this effect. The court said: 
‘The defendant in this case is sued as 
an indorser of a promissory note. 
The defense is that the plaintiffs, the 
holders of the note, received from 
the maker a conveyance of certain 
property as collateral security for the 
payment of the note, and that be- 
cause of their failure to sell the col- 
laterals and appropriate the proceeds 
of the sale to the liquidation of the 
debt, coupled with the fact that the 
property held as collateral had some- 
what depreciated in value between 
the time of the maturity of the note 
and the commencement of the suit, 
the right of action against the defend- 
ant, who is an accommodation in 
dorser, is lost. This proposition can. 
not be maintained. It is well settled 
that mere delay by the creditor to 
sue the principal debtor will not dis- 
charge the surety, for the obvious 
reason that the surety may at any 
time discharge his obligation to the 
creditor, and thus make the principal 
his debtor. The same rule holds when 
collaterals are pledged by the prin- 
cipal debtor. The surety may at any 
time after the debt becomes due and 
owing, discharge it and take the col- 
laterals. The law implies no contract 
on the part of the creditor to pro. 
ceed on the collaterals before be can 
sue the surety. Nor are the rights of 
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the parties affected by the fact that 
the collaterals have depreciated be- 
twien the time of maturity of the 
debt, for payment of which they were 
pledged, and the commencement of 
suit against the surety.” 

A further question comes up here. 
\Vhen a bank holds an indorsed note, 
nd at maturity has on deposit 
funds of the maker sufhicient to pay 
it, and, having the right to apply 
the deposit to the satisfaction of the 
note, fails or refuses to do it, but 
allows the maker to check the money 
away to other persons, is the indorser 
discharged ? 

The question of a bank’s duty to 
apply a maker’s deposit to the pay- 
ment of a matured note, in an in- 
dorser’s interest, has received exten- 
sive consideration in the state of 
Pennsylvania, and in some other 


states. The judicial views are not in 


entire accord, but we shall not at- 
tempt a complete review of the au- 
thorities at this time. 

In People’s Bank of Wilkesbarre v. 
Legrand, 103 Pa. St., 309, it was 
held that where at the maturity ofa 
note held by the bank, the maker’s 
balance was insufficient to pay the 
note, the bank was not bound, for 
the protection of the indorser, to ap- 
ply the maker’s subsequent deposits 
to its payment, although they were 
sufficient for that purpose. 

But in Bank v. Henninger, 105 
Pa, St., 496, it was held that where 
a bank is the holder of a note pay- 
able at the banking house, and upon 
its maturity the maker has a cash 
deposit in the bank exceeding the 
amount of the note, which deposit is 
not especially applicable to a par- 
ticular purpose, the bank is bound to 
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charge up the amount of the note 
against the deposit. In such case, 
the note is in effect a draft on the 
bank, in fayor of the holder and in 
discharge of the indorser. 

There are several other Pennsyl- 
vania cases deciding various phases 
of this subject. The latest one, in 
which the law of Pennysylvania is 
reviewed, is First National Bank v. 
Peltz, decided in 1896, reported in 
full in 13 B. L. J., 557. The court 
decided : 

1. A bank which is holder of a 
note, and has on deposit at maturity 
a sum to the credit of any party 
liable thereon sufficient to pay it, and 
not previously appropriated by the 
depositor to be be held for a different 
purpose, may apply the deposit to 
the payment of the note. 

2. In general, there is no duty on 
the bank’s part to apply the deposit 
as stated above. The right becomes 
a duty only where there exists a spe- 
cial equity in some party to the note 
—usually the indorser—to have the 
payment enforced against the deposi- 
tor as the one primarily liable. But 
to raise this duty: 

(a) The deposit must be suffi- 
cient at the time of maturity— 
not subsequently; 

(b) The deposit must not 
have been previously appropri- 
ated to any other use; and 

(c) The deposit must be to 
the credit of the party liable. 

3. The duty of a bank, in an in- 
dorser’s interest, to apply a deposit 
of one primarily liable upon a note, 
to its payment, must be limited to 
the deposit of the maker, and does 
not extend to the deposit of the 
first indorser, even though the latter 
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may be the principal debtor. 

In Virginia, the supreme court of 
appeals held, in 1897 (see decision 14 
B. L. J., 495), that when.a note held 
by a bank becomes due and the 
maker has not sufficient funds on de 
posit to satisfy it in full, the bank is 
not obliged to appropriate the de- 
posit in partial payment of the note, 
and its failure so to do, will not re- 
lease the indorser. The court said: 
‘‘Where the maker has a sufficient 
sum deposited to satisfy the note 
when it becomes due and payable, 
there seems to be a conflict among 
the authorities as to the duty of the 
bank to charge the note up to the 
maker as if it were a check upon the 
deposit.” 

The supreme court of Illinois have 
held (Voss v. Bank, 83 II1.,599) that 
the fact that the principal in a note 
payable to a bank has funds on de- 
posit in the bank after the note 
matures, and before suit on the note, 
exceeding the sum thereon, and the 
bank does not appropriate the same 
to its payment, does not discharge 
the surety. The court said it did not 
recognize the existence of an obliga- 
tion by the bank toapply the deposit 
in behalf of the surety. 

The supreme court of Massachu- 
setts and other authorities are to the 
same effect (see cases cited in 18 B. 
L. J. 463; also Kansas case to same 
effect in 19 B. L. J. 227). 

It seems that the general trend of 
the authorities is to refuse to hold a 
bank, holder of a note, obligated, in 
the interest of an indorser, to appro- 
priate the maker’s deposit, at matu- 
rity, toits payment, or to discharge 
the indorser from liability, if the 
holder bank fails so to do; but in 
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Pennsylvania this obligation, uncer 
certain conditions which have been 
stated above, is held to exist. The 
Negotiable Instruments Law pro- 
vides no rule upon this point, nor 
upon the effect of the holder’s relin- 
quishing colateral security to the pri- 
mary debtor, upon the indorser’s lia- 
bility, but leaves these matters as 
they stand under the law merchant. 
In one state, however, Wisconsin, 
they have been regulated by a sub- 
section. In the Negotiable Instru- 
ments Law of Wisconsin, an addi- 
tional paragraph to the section pro. 
viding when persons secondarily lia 
ble on the instrument are discharged, 
has been enacted, namely, that a per- 
son secondarily liable on the instru- 
ment is discharged— 

“4a, By giving up or applying to 
other purposes collateral security ap 
plicable to the debt, or, there being in 
the holder’s hands or within his con- 
trol the means of complete or partial 


satisfaction, the same are applied to 
other purposes.”’ 


This sub-section should be especially 
taken note of by banks in Wisconsin. 
Aside from the release of an indorser 
by the giving up or applying to other 
purposes, collateral security applica. 
ble to the debt, a bank, holder of a 
note, holding a general deposit of the 
maker at its maturity, would seem to 
be compelled to appropriate the de- 
posit to payment of the note, in the 
indorser’s interest, on pain of releas- 
ing him from liability. Not only 
where the deposit is sufficient to pay 
the note in full, but where the deposit 
is of any less amount, the bank would 
seem to be obligated to apply what- 
ever balance there is on hand as par- 
tial payment. If a Wisconsin bank 
holds anindorser’s note for $500, 
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and at maturity the maker has to 
his credit but $75, the bank would 
seem to be compelled to appropriate 
this $75 on the note, or the indorser 
will be released, for the act says, if 


there is *‘in the holder’s hands or - 


within his control the means of * * 
partial satisfaction” which are ap- 
plied to other purposes, the party 
secondarily liable is discharged. 
Whether the discharge in such a case 
would be from the entire debt, or 
only to the extent of the amount 
non-applied, will probably be a ques- 
tion calling forth, in the future, the 
persuasive eloquence of contending 
members of the Wisconsin bar before 
the supreme court of the state, whose 
final province it will be to determine 
just what the legislature meant. 

A person secondarily liable on the 
instrument is also discharged (5) by 
a release of the principal debtor, un- 
less the holder’s right of recourse 


against the party secondarily liable 
is expressly reserved. 

It has long been settled that an 
unqualified release of a_ principal 


debtor will discharge a surety. But 
the authority of most of the decided 
cases is to the effect that where there 
is, in the release, an express reserva- 
tion of the holder’s rights against the 
drawer or indorser, the latter is not 
discharged, as his rights against the 
maker or acceptor are reserved by 
implication. 

Lastly, a person secondarily liable 
on the instrument is discharged (6) 
by any agreement binding upon the 
holder to extend the time of payment 
or to postpone the holder’s right to 
enforce the instrument (unless made 
with the assent of the party second- 
arily liable or) unless the right of re- 
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course against such party is express- 
ly reserved. 

The reason for this is that the in- 
dorser— the party secondarily lia- 
ble—must not, without his assent, be 
deprived of the right, even fora short 
time, to pay the holder and proceed 
forthwith against the maker—the 
primary debtor—for his indemnity. 
Hence, if the holder makes a binding 
agreement extending the time of pay- 
ment, or postponing enforcement, 
without the indorser’s consent, he 
violates the latter’s right to pay the 
instrument at once, varying his con- 
tract to his prejudice, and this dis- 
charges the indorser from liability. 
If, however, the extension or post- 
ponement is coupled with an express 
reservation of recourse against the 
indorser, then he is not discharged, 
for the agreement that the holder 
shall have recourse against the in- 
dorser, is impliedly a consent by the 
maker that the indorser, upon taking 
up the instrument,shall have recourse 
against him. 

The cases are very numerous as to 
what acts or agreements do, or do 
not, constitute binding extensions, 
suspending immediate enforcement of 
the instrument, and resulting in a 
discharge of non-consenting parties 
secondarily liable. Many cases hinge 
upon the question whether there has 
been a sufficient consideration to sup. 
port an agreement for extension or 
forbearance, for, if the agreement is 
merely voluntary, without a sutlicient 
consideration, it is not binding. We 
shall not here attempt a statement of 
the various cases. 

In the Negotiable Instruments Law 
of Wisconsin, subdivision 6, above re- 
ferred to has been somewhat changed 
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in phraseology. It provides that a 
person secondarily liable on the in. 
strument is discharged (6) ‘‘By an 
agreement binding upon the holder 
to extend the time of payment, or to 
postpone the holder’s right to en- 
force the instrument unless made with 
the assent, prior or subsequent,of the 
party secondarily liable, unless the 
right of recourse against such party 
is expressly reserved, or unless he is 
fully indemnified.” 

Sec. 102. Right of party who dis- 
charges instrument.—Where the in- 
strument is paid by a party second. 
arily liable thereon, it is not dis- 
charged; but the party so paying it 
is remitted to his former rights as re- 
gards all prior parties, and he may 
strike out his own and all subsequent 
indorsements, and again negotiate 
the instrument except: 

1. Where it is payable to the order 
of a third person, and has been paid 
by the drawer; and 

2. Where it was made or accepted 
for accommodation, and has been 
paid by the party accommodated. 


We have heretofore seen that a ne- 
gotiable instrument is discharged by 
payment by or on behalf of the prin- 
cipal debtor. But it frequently hap- 
pens that the principal debtor fails 
or refuses to pay, and the instrument 
is paid to the holder and taken up 
by some party secondarily liable. 
What then are his rights? They are 
defined by section 202, and are of a 
twofold nature; that is to say, the 
secondary party has a right (1) to 
enforce payment from all prior par- 
ties; and (2) has the further right to 
re negotiate the instrument, where 
such a re-negotiation does not preju- 
dice parties subsequent to himself, 
who have been discharged when he 
has paid the instrument. 
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It was at one time questioned 
whether a _ negotiable instrument, 
once paid by a party secondarily lia. 
ble, could be further negotiated by 
him, and it was held, in some early 
cases in this country (see Guill y. 
Eager, 17 Mass. 615) that a bil! or 
note, once being paid by an indorser, 
ceased to be negotiable; but the law 
later developed into the proposition 
that an indorser, paying an instru. 
ment, not ouly had a full right to 
payment from the primary debtor 
and all parties prior to himself, but 
that he could transfer such right 
against prior parties to another, by 
further negotiation of the instrument. 
The only restriction was where such 
negotiition would be to the preju. 
dice of subsequent parties to the in- 
strument who had been discharged 
when it was taken up. This would 
happen in the case of a bill of ex- 
change, payable to order of a third 
person, payment of which had been 
refused by the acceptor, and which 
had been taken up by the drawer. 
In this case, the bill could only be 
further negotiated, if the payee’s in- 
dorsement remained uncancelled; but 
as payment by the drawer operated 
as a discharge of the payee, to permit 
the drawer to further negotiate the 
bill would be to permit him to preju 
dice the payee, by involving him in 
the liability of an indorser after he 
had once been discharged. Hence, 
the courts have held that a bill of 
exchange, payable to order of a third 
person, which has been taken up by 
the drawer, cannot be put in circula- 
tion again by him; and the acceptor 
upon such a bill is not liable to any 
new holder (Gardner v. Maynard, 7 
Allen |Mass.| 456) but, of course, the 
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drawer may sue the acceptor on such 
a bill (Callon v. Lawrence, 3 Maule 
& S. 95) after he, the drawer, has 
paid it to the holder. 

\Ve therefore see the meaning of 
section 202. Where the instrument is 
paid by a party secondarily liable— 
the indorser of a promissory note for 
example—it is, of course, not dis- 
charged, and he not only has the full 
right to enforce payment from all 
prior parties; but he may also nego- 
tiate the instrument again, providing 
he strikes out subsequent indorse- 
ments, so as not to involve the indor- 
sers subsequent to himself, who have 
been discharged by his taking it up, 
in a further liability to new holders. 

The drawer of an accepted bill of 
exchange payable to his own order, 
his equal right with the indorser of 
a bill or note, upon taking it up, to 
enforce its payment, or re-negotiate it, 
as he chooses; but where the bill of 
exchange is payable to the order of a 
third person, and has been paid by 
the drawer, here although the drawer 
may collect it from the acceptor, he 
has no power to again put it incircue 
lation. This is provided by exception 
1 to section 202 above. 

The second exception tothe general 
tule of non-discharge by payment by 
party secondarily liable, provided by 
Section 202, is the case (2) where 
the instrument was made or accepted 
for accommodation and has been 
paid by the party accommodated. 
Of course, the accommodated party 
is the primary debtor—there is no 
one back of him—so, necessarily, 
when he pays the instrument, it is 
discharged and cannot be further ne- 
gotiated. This is provided by Sub- 
division 2 of Section 200, which 
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enacts that a negotiable instrument 
is discharged “by payment in due 
course by the party accommodated, 
where the instrument is made or ac- 
cepted for accommodation.” 

The case of Twelfth Ward Bank v. 
Brooks, 63 Appellate Division Re- 
ports, page 220, New York Supreme 
Court, which recently arose under 
Section 202, may be cited as illustra- 
tive of the proposition that not only 
is a prior indorser not discharged by 
payment by a subsequent indorser, 
which, of course, is elementary, but 
that the holder, who has received 
payment from the subsequent in- 
dorser, may himself sue the prior 
indorser on the instrument, holding 
the proceeds, however, as trustee for 
such subsequent indorser. A promis- 
sory note was made by one Robin- 
son to order of one Brooks and was 
indorsed by Brooks, then by one 
Quincy, who indorsed the note to the 
bank. In an action on the note by 
the bank, Brooks interposed a deferse 
of payment of the note by Quincy, 
and alleged that Quincy was the 
owner and that the bank brought 
the action for his benefit. The bank 
demurred to this defense and the 
court sustained the demurrer. It 
said that Quincy was only second- 
arily liable, and was, moreover, an 
indorser, subsequent to Brooks and 
entitled on paying the note to look 
to Brooks, as well as to the maker, 
for payment. Continuing, the court 
said: ‘‘It is provided by the Nego- 
tiable Instruments Law that where 
the instrument is paid by a party 
secondarily liable thereon, it is not 
discharged (§ 202), and in other sec- 
tions uf the act it is provided how 
and when such instruments are dis- 
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charged. The effect of this law is 
that payment by a subsequent in- 
dorser is no defense. So faras Brooks 
is concerned, he owed the whole 
amount of the note exactly as before, 
and, although as between Quincy 
and the bank, if the former has in 
fact paid the note the latter will hold 
the proceeds, if collected by this ac- 
tion, as trustee for the benefit of 
Quincy, since it cannot require that 
the debt be paid twice, yet such fact 
furnishes no defense to Brooks unless 
he can show that such payment was 
made for him, which is not pretended 
here.’’ One of the justices in this case 
dissented from the judgment in favor 
of the bank against Brooks “on the 
ground that Quincy, haviag paid the 
note, became subrogated tothe rights 
of the bank, and that he is now the 
real party in interest and may main- 
tain an action thereon against 
Brooks, who was a prior indorser.”’ 

We have considered the provisions 

showing how ani when a negotiable 
instrument is discharged by payment, 
by cancellation, or by certain other 
acts, and now approach the subject 
of alteration of a negotiable instru 
ment, and the question wien and as 
to what parties the effect of such al 
teration is to avoid the instrument. 

§$ 205. Alteration of Instrument; 
Effect of.—Where a negotiable instru 
ment is materially aitered without 
the assent of all parties liable there- 
on, it is avoided, except as against a 
party who has himself made, author- 
ized or assented to thealteration and 
subsequent indorsers But when an 
instrument has been materially al. 
tered und is in the hands of a holder 
in due course not a party to the 
alteration, he may enforce payment 
thereof according to its original 
tenor 
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Before the enactment of the Nevo. 
tiable Instruments Law, the doctrine 
of the law merchant in this country 
as to the effect of a material altera- 
tion of a negotiable instrument was, 
briefly, this: A material alteration 
avoided the instrument, by making a 
new contract for the parties, without 
mutual consent, and released all par- 
ties obligated who had not consented 
thereto. Not only was the instru- 
ment avoided in the hands of the 
party making the alteration, but 
even in the hands of an innocent 
holder for value; and the effect was 
the same whether the change was 
prejudicial or beneficial to the parties 
released. A distinction was made by 
the law merchant between alteration 
by a party and alteration bya stran- 
ger. The latter was termed spolia- 
tion, and did not have the ‘‘avoidiny” 
eflect of alteration; and where the 
Original tenor of the instrument was 
apparent upon inspection, it remained 
an enforceable contract. A distine- 
tion was also made between a mate- 
rial alteration fraudulently, and one 
innocently, made. While both had 
the : flect of avoiding the instrument, 
in the last named case recovery was 
not precluded upon the original cause 
of action. 

The effect of section 205 is tochange 
the rule ofthelaw merchant as to the 
effect of a material alteration by a 
party upon the instrument in the 
hands of a holder in duecourse. As to 
him, it is no longer avoided, but he is 
protected to the extent of being per- 
mitted to enforce payment of the in- 
strument from all the prior parties, 
according to its original tenor. In 
other respects, we believe, there is no 
change in the law merchant—that is 











to say, spoliation by a stranger is 
not alteration, and where a material 
alteration is made innocently, the 
right of action on the original con- 
sideration remains. 

The supreme court of Massachu- 
setts in Jeffrey v. Rosenfeld (decided 
September 7, .901) had section 205 
under consideration, and we will 
quote the language of the court in 
aid of our exposition of that section. 
A bill in equity had been filed to re- 
strain the foreclosure of a mortgage, 
on the ground that after the delivery 
of the mortgage and note there was 
a material alteration of the note 
without the plaintiffs’ assent. The 
nature of the alteration, or by 
whom it was made, was not set out, 
nor was it alleged that the alteration 
was fraudulent. The court, in deny- 
ing plaintiffs the relief they asked, 
said: 

‘There is no doubt that the effect 
of a material alteration of a note has 
been held to be different in some re- 
spects in England from what it has 
been held to be in this country. Thus 
it has been held there that a mate- 
vial alteration, even by a stranger, 
without the knowledge or assent of 
any of the parties to the note, will 
avoid it; and very likely it would be 
held under the Bills of Exchange act 
that the effect of such an alteration, 
by whomsoever made, would be to 
avoid the note as to all parties ex- 
cept those consenting to it and subse- 
quent indorsers. But the law has 
been laid down differently in this 
Commonwealth and, according tothe 
weight of authority in this country, 
a material alteration of a note by a 
stranger, or a spoliation of it, as it is 
termed, will not avoid the note. 
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‘‘Whether, therefore, section 124 
(205 N. Y. Act) of the Negotiable In- 
struments Act, which is copied from 
section 64 of the Bills of Exchange 
act should receive the same con- 
struction which that has received, 
or which it undoubtedly will re- 
ceive, deserves serious considera- 
tion. The statute enacted in this 
state is the same, in substance and 
effect, as that drafted by the confer- 
ence of commissioners of uniformity 
of laws which met at Detroit in 1895, 
and has already been enacted in 15 
states (now more—see head of ar- 
ticle); and although it is largely 
copied from the English act, and is 
in many of its provisions an almost, 
if not quite, verbatim copy of that 
act, it would seem not unreasonable 
to suppose that it was the intention 
of the framers of the American act 
that section 124 (205) should be 
construed according to the law of 
this country rather than that of 
England. But it is not necessary to 
pass upon that question now. 

“In England, as in this country, 
except when an alteration is fraudu- 
lent, it does not cancel or extinguish 
the debt for which the note was 
given. And the cases are numerous 
in which it has been held that a party 
could recover upon the original con- 
sideration, notwithstanding there 
had been a material alteration of the 
written contract. Following out this 
principle it has been held in many 
cases that the material alteration of 
a mortgage note, if not fraudulent, 
will not avoid the mortgage. Itis 
true that in this state it is held, con- 
trary to what is the lawin most of 
the states and in England, that a 
negotiable note is prima facie pay- 
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ment of the debt for which it is given. 
But the rule is not an unqualified 
one. Thus when a note is avoided 
by the maker for illegality or fraud, 
the promisee may recover the origi- 
nal consideration in an action for 
money lent, or money had and re- 
ceived; and the presumption of pay- 
ment is rebutted when the effect will 
be to deprive a party of security 
which he has taken for the payment 
of the debt for which the note was 
given. 

“This being the state of the law at 
the time of the passage of the Nego. 
tiable Instruments act, we should 
hesitate to say that the effect of sec- 
tion 124 (205) is not only to avoid 
the note in case of a material altera- 
tion, but to cancel the debt for which 
it was given, and to deprive a party 
of the benefit of any security he may 
have taken. But it is not necessary 
to gosofar. This is a suit on the 
equity side of the court. There is no 
allegation of fraud in the bill, or of 
fault on the part of the mortgagee. 
For aught that appears, the altera- 
tion in the note may have been made 
by a stranger, or may have been in- 
nocently made by the holder for the 
purpose of rectifying what he sup- 
posed to be a mistake, occurring un- 
der such circumstances that he would 
be entitled in equity to a reformation 
of the note and mortgage. There is 
no allegation that the note or the 
debt which the mortgage was given 
to secure, has been paid, and there 
is no tender of payment. ‘Ihe mort- 
gage isa separate instrument from 
the note. At law and in equity the 
holder can enforce his remedy upon 
the mortgage independently of orcon- 
currently with that on the note, and 


in some cases, at least, where he his 
lost his remedy upon the note. There 
being no allegation of payment and 
no offer of payment in the Dill, we 
think that the bill does not state a 
case which entitles the plaintiff to 
relief.”’ 

The above opinion bears out our 
own statement, previously expressed, 
that section 205 does not alter the 
rule of the law merchant that spolia- 
tion—alteration by a stranger—does 
not avoid the instrument; and that 
where a material alteration is made 
by a party innocently, not fraudu- 
lently, although the instrument itself 
is avoided, the debt which it repre- 
sents, remains recoverable. The act, 
by section 7, expressly provides that 
“in any case not provided for in this 
act, the rules of the law merchant 
shall govern.”’ These rules, as devel- 
oped by the American courts, have 
not been changed by section 205, ex- 
cept in the matter of affording pro- 
tection to the bona fide purchaser of 
an instrument which has been mate- 
rially altered, by permitting him to 
recover On it according to its original 
tenor. 

The alteration to have the effect 
above stated, must be material. 
What is a material alteration? 

Sec. 206. What constitutes a mate- 
rial alteration—any alteration which 
changes : 

1. The date; 

2. The sum payable, either for prin- 
cipal or interest; 

3. The time or place of payment; 

4. The number or the relations of 
the parties; 

5. 1 he medium orcurrency in which 
payment is to be made; 

Or which adds a place of payment 
where no place of payment is speci- 
fied, or any other change or addition 
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which alters the effect of the instru- 
ment in any respect, is a material al- 
teration. 


In the first place, any alteration 
which changes (1) the date is a ma- 
terial alteration. 

We will cite a few instances of 
change of date from the decided cases 
to show how this provision operates. 

In Crawford v. The West Side Bank, 
100 N. Y., 50, one Crawford, on the 
20th of April, intending to be absent 
from his place of business for a few 
days, drew his check on the West 
Side Bank, dated April 22nd, for 
$700, payable to his clerk, one Mor- 
gan. for the purpose of enabling him 
to obtain funds to pay wages becom. 
ing due to Crawford’s employes on 
April! 22nd. The check was left in 
Crawford’s check book in his safe 
with directions to Morgan, who had 
a key to the safe, to take the check 


on the 22nd, draw the money and 
deliver it to the foreman, in case 
Crawford did not return before noon 


on that day. Crawford did not re. 
turn until after the time appointed, 
but on the 21st, Morgan took the 
check, altered the date to the 21st, 
drew the money from the bank and 
absconded. The court held that the 
fraudulent alteration avoided the 
check, and that the bank had no right 
to charge its amount to Crawford. 
In National Ulster County Bank v. 
Madden, 114 N. Y. 280, checks were 
drawn payable to Madden, indorsed 
by him, and came into the hands of 
plaintiff bank, which sued Madden as 
indorser. Madden alleged that when 
the checks were indorsed by him no 
time for payment was expressed in 
any of them, and that thereafter, 
without his knowledge or consent, 
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the checks were altered to make them 
payable ata future day. When they 
were discounted by plaintiff bank they 
appeared to be payable at specified 
times subsequent to their dates. The 
court said that the alleged alteration 
was a material one, and the finding 
that it was made after the defend- 
ant’s indorsement and without his 
consent, presumptively required the 
conc'usion that the checks so altered 
were rendered invalid as against the 
indorser. The presumption is that 
the checks were thereby vitiated and 
the burden is with the party seeking 
to make an altered instrument the 
basis of recovery to relieve it from 
the effect of the unauthorized altera- 
tion, which may he dove by showing 
that it was made by a stranger to it. 
But in the present case, the court 
said, nothing appears to indicate 
that any relief in that manner can be 
had from the effect of the alteration. 
The court, however, reversed a judg- 
ment in favor of the indorser and 
granted a new trial, because the trial 
court erred in permitting the in- 
dorser’s counsel to place in evidence 
before the jury certain memoranda 
made by the indorser when he in- 
dorsed the checks, showing particu- 
lars as to each, the court holding 
that entries made by a witness are 
not admissible, unless it appears that 
he does not recollect the occurrence 
to which they relate, independently 
of them. 

In Wood v. Steele, 6 Wallace (U. S. 
Supreme Court) 80, a promissory 
note was made by Steele and Newson, 
bearing date October 11th, 1858, for 
$3,720, payable to their own order, 
one year from date, with interest at 
the rate of 2 per cent. per month, and 
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indorsed by them to Wood, the plain- 
tiff. Steele was the surety of Newson. 
Newson had applied to Wood for a 
loan upon the note of himself and 
Steele. Wood assented, and Newson 
was to procure the note. The note 
was afterwards delivered and the 
money paid over. Steele received no 
part of it. At the time of delivery, it 
appeared on the face of the note that 
‘*September”’ had been stricken out 
and “October” 11th substituted as 
the date. This was done by Newson 
aiter Steele had signed the note and 
without his knowledge or consent. 
This circumstance was unknown to 
Wood. Wood having sued Steele on 
the note, the latter was held dis- 
charged bythe alteration. The court 
said: 

“It is now settled in both English 
and American jurisprudence that a 
material alteration in any commer- 


cial paper, without the consent of the 
party to be charged, extinguishes his 
liability. The alteration of the date, 
whether it hasten or delay the time 
of payment, has been uniformly held 


to be material. The fact in this case, 
that the alteration was made before 
the note passed from the hands of 
Newson, cannot affect the result. He 
had no authority to change the date. 
The grounds of the discharge in such 
cases are obvious. The agreement is 
no longer the one into which the 
defendant entered. Its identity is 
changed; another is substituted with. 
out his consent, and by a party who 
had no authority to consent for him. 
There is no longer the necessary con 

currence of minds.’”” * * * To pre: 
vent and punish such tampering, the 
law does not permit the plaintiff to 
fall back upon the contract as it was 
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originally. In pursuance of a stern 
but wise policy, it annuls the instru. 
ment as to the party sought to be 
wronged.”’ 

But now, we see, under the Nego. 
tiable Instruments Law, ‘“ when an 
instrument has been materially al- 
tered and is in the hands of a holder 
in due course, not a party to the 
alteration, he may enforce payment 
thereof according to its original 
tenor.”” Section 91 provides the con- 
ditions under which an instrument 
must be taken to constitute the taker 
a holder induecourse. Among otliers, 
the instrument must be ‘complete 
and regular upon its face,’’ and the 
holder must have ‘‘no notice of any 
infirmity in the instrument or defect 
of title in the person negotiating it.”’ 

Whether this rule would change the 
result in any of the cases of alteration 
of date above set out isan interesting 
speculation. In the Crawford v. West 
Side Bank case, the altered check was 
paid by the drawee bank. We do not 
understand that the drawee who 
pays an instrument comes within the 
category of a holder in due course, as 
the instrument is not negotiated to 
such an one, but is presented to the 
drawee for payment. So that, apart 
from other considerations, the rule of 
the Negotiable Instruments Law de 
signed to protect the innocent pur- 
chaser of altered paper, would not 
help the bank in such acase. There 
stands in the way of the drawee bank 
another rule, one of banking law, 
that the bank can only pay accord- 
ing to the authority of the depositor, 
and under this rule a payment on the 
21st of a check dated the 22d, is un- 
authorized and non chargeable. 

Inthe National Ulster County Bank 
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case, and in the Wood v. Steele case, 
however, both plaintiffs were pur- 
chasers of negotiable instruments 
altered as to date; and whether un. 
der facts such as disclosed in those 
cases, such purchasers would be en- 
titled, under the Negotiable Instru- 
ments Law, to recover on the pur- 
chased instruments according to their 
original tenor, is a more debatable 
question. 

Next, any alteration which changes 
(2) the sum payable, either for prin- 
cipal or interest, is a material altera- 
tion. The following are illustrations: 

In Batchelder v. White, 80 Va. 1038, 
one Quimby executed a note for 
$1,000, dated May 9, 1830, which 
was indorsed by one Spruill and 
made payable to the order of one 
White. Quimby delivered the note to 
White and received from the latter a 
loan of $1,000. Afterwards, while 


the note was in White’s possession, 
Quimby, with White’s knowledge and 
consent, but without the knowledge 
of Spruill, changed the amount to 


$1,500, and received from White 
an additional $500. The court, of 
course, held Spruill discharged from 
all liability. It said: ‘The altera 
tion was material, for it increased 
the debt by one half the original 
amount. It was made, if not by the 
procurement of the plaintiff (White), 
at least in her presence and with her 
permission. And she has actually 
sought to enforce the collection, not 
simply of the amount of her original 
demand, but of the amount by which 
the note was increased as well. She 
must suffer the consequences of her 
own folly and misplaced confidence, 
for the rule is not only wise but em. 
inently just, which requires that if 
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one of two innocent persons must 
suffer by the misconduct of a third 
person, that party shall suffer who, 
by his own act and conduct, has en- 
abled such third person, by giving him 
credit, to practice a fraud or imposi- 
tion upon the other party.” 

Not only when the alteration of the 
amount of an instrument is to a 
larger sum, but where the change is 
made to a less sum, will the instru- 
ment be vitiated, and non-consenting 
parties released. There are numerous 
authorities to this effect. . 

In the case of Hewins v. Cargill, 67 
Me. 554, the amount of a note was 
changed from $500 to $400. This 
was held to be a material alteration, 
and if made without the consent of 
the indorser, discharged him from 
liability. 

In the case of Savings Bank v. 
Shaffer, 9 Neb. 1, Shaffer executed a 
note to one Keim for $217.36. The 
note was delivered to Keim, who, be- 
fore maturity, without the consent of 
the maker, but acting under an 
honest mistake of right and not 
fraudulently, changed the amount of 
the note by reducing it from $217.36 
to $208.12, and then indorsed the 
same to the plaintiff bank. The bank 
having sued the maker on the note, 
the material alteration was held to 
have invalidated it, even in the hands 
of an innocent purchaser, and the 
trial court excluded it from evidence. 
The bank thereupon sought toamend 
its petition by setting up the original 
consideration of the note. This the 
trial court refused to permit and 
awarded judgment for the defendant. 
The supreme court of Nebraska re- 
versed the judgment, holding that 
while the note itself was vitiated, the 
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case was one where the bank was en- 
titled to recover on the original con 
sideration. It said that the note 
having been changed in a material 
part, without the consent of the 
maker, it was void in whomsoever 
hands it was afterwards placed, and 
that the court did not err in exclud- 
ing the note from evidence. But, it 
continued, “where an alteration is 
made under an honest mistake of 
right, and not fraudulently and with 
a view to gain an improper advan- 
tage, a recovery may be had upon the 
original consideration of the note. 
* * * As in this case, it appears 
that the alteration was not made 
with fraudulent intent, the amend- 
ment sought, as it did not materially 
change the cause of action, should 
have been allowed.”’ As to the right 
of the bank to recover the original 
consideration as the assignee of 
Keim, the court said there was no 
' question. The assignment transferred 
to the bank all the interest of Keim 
to the original consideration. 

In an early case in Pennsylvania, 
however, a case of alteration of a 
note from a greater to a less amount 
occurred, in which a surety was held 
not discharged thereby. The case is 
Ogle v. Graham, 2 Penrose & Watt’s 
Reports, 132, and the facts were 
these: One Ogle agreed to become 
the bail of one Johnston for a sum 
not exceediug $400, and he drew a 
note for that sum which he put into 
the hands of Johnston. Johnston 
went to one Graham for the money, 
but not needing the whole $400 he 
altered the amount to $323, and then 
delivered it to Graham, who ad- 
vanced him this amount. Graham 
having brought suit against Ogle on 
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the note, the latter contended that it 
was not his contract; tbat there had 
been a material alteration which in- 
validated the instrument. But the 
court held him bound. It did so on 
the theory that in making the altera- 
tion Johnston acted as the agent of 
Ogle, and as such was authorized to 
change the amount. The facts, it 
held, justified the jury in so finding. 
The above cases have illustrated 
alterations of the principal sum of an 
instrument both by increase and by 
decrease of amount. The case of 
Gettysburg National Bank v. Chis- 
holm, 169 Pa. St. 564, affords an in- 
teresting illustration of an alteration 
of a note in the matter of interest, 
which was held to avoid it, and pre- 
clude recovery from the maker by the 
bank which had discounted it for the 
payee. The note when executed by 


the maker promised to pay $66.66 


one year from date. After delivery 
to the payee, and without the knowl. 
edge or consent of the maker, there 
was written in a line not ruled, be- 
tween the line on which the amount 
was inserted and the printed line be- 
low, which contained the words, 
‘“‘without defalcation for value re- 
ceived,’’ the following: ‘With in- 
terest at 6 per cent.’”” This was done 
fraudulently by the payee’s agent. 
The bank discounted the note for the 
payee before maturity. The note was 
held to be absolutely void, even in 
the hands of an innocent purchaser 
for value. Upon this last named 
point the court said: 

“It is urged that the plaintiff, heing 
an innocent holder for value, can re- 
cover notwithstanding the alteration 
because they propose to recover only 
the amount of the note as it was be- 
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fore the alteration. If such were the 
law, forgeries by alteration would be 
protected by the law. The fraudu 
lent payee would run no risk of loss 
because he would only have to trans- 
fer the note to anindorsee who might 
recover the original amount of the 
note by simply proving that he was 
innocent of the fraud. But the law is 
not so charitable to this class of per- 
sons. So far as the indorsee is con- 
cerned in this case, the note was not 
innocently acquired, because the in- 
terlineation was apparent on the face 
of the note, and was notice sufficient 
to put the plaintiffupon inquiry The 
words, ‘ with interest at 6 per cent ,’ 
do not occupy the whole line, but 
only a little more than half of it. 
These words look as if they were in- 
terlined, and in point of fact they 
were so.” 

This language has an interesting 


bearing upon the change wrought by 
the Negotiable Instruments Law, by 
substituting for the rule of the law 
merchant that a material alteration 


avoids an instrument even in the 
hands of an innocent purchaser for 
value, the provision that ‘‘when an 
instrument has been materially al- 
tered and is in the hands ofa holder 
in due course, not a party to the 
alteration, he may enforce payment 
of it according to its original tenor.” 
If this law had been in force in Penn. 
sylvania when the above case was 
decided, the court would still have 
denied recovery by the bank on the 
ground that it was not a holder in 
due course —for it says that the note 
was not innocently acquired because 
the interlineation was apparent and 
was sufficient notice to put the bank 
upon inquiry. 
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Before leaving the subject of alter- 
ation by change of amount, attention 
may be invited toa recent decision by 
the supreme court of Illinois, where a 
note originally intended for $100 was 
ultimately created into an enforce- 
able lialility for $1,300. A case of 
material alteration, however, was 
not made out, but rather one where 
the maker was bound by the filling 
of blanks. The decision is reported 
in the August 1901 number of the 
Banking Law Journal at page 575, 
and isin the case of Merritt v. Boy- 
den. The maker of the note executed 
it for $100, and the party to whom 
it was delivered fraudulently changed 
it to read $1,300, and negotiated it 
at this figure. The maker, at the 
trial, couldn’t remember whether the 
note was originally written ‘one 
hundred dollars” or ‘‘—— hundred 
dollars,’’ so he based his defence on 
two theories (1) that the words 
‘‘one hundred”’ were written in the 
body of the note before the word 
*‘dollars,’”’ and that the ‘‘one’’ was 
erased and ‘‘thirteen’’ inserted; and 
(2) that the word ‘‘one’’ was not in 
the body of the instrument, but there 
was a blank space before the word 
‘“* hundred,” in which ‘‘ thirteen”? was 
written. The maker had nothing to 
do with, and had no knowledge of, 
the alteration. The marginal figures 
on the note had also been aitered 
from $100 to $1,300. The case re- 
sulted in a judgment for the pur- 
chaser against the maker for the full 
$1,300, the following rulings of the 
court being made: 

1 If the note was altered by the 
erasure of the word ‘‘one’”’ and the 
insertion of ‘‘thirteen’’ in the body, 
before the word “‘ hundred,’’ then the 
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alteration amounted to a forgery, 
and the maker is not liable on the 
note, even though the plaintiff is a 
bona fide purchaser for value, with- 
out notice or knowledge of the 
change. 

2. But in this case the evidence 
tends to show that the note was 
signed with a blank space before the 
word “hundred.’’ Under such cir- 
cumstances the maker is liable to a 
bona fide purchaser without notice, 
whether such liability rests upon im- 
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plied authority tothe one to whom it 
is entrusted to fill the blank space, 
or upon negligence upon his part in 
leaving the blank space unfilled. 

. The fact that the marginal fig- 
ures on the note were altered toa 
larger amount does not relieve thie 
maker from liability, because the 
marginal figures are no part of the 
instrument, but are intended merely 
as a convenient index and as an aid 
to remove ambiguity and doubt in 
the instrument itself. 


(Continued in Next Number.) 


OUR EXPORTS OF MANUFACTURES. 


The frequently asked question, 
“What becomes of our exports of 
manufactures ?’”’ is now definitely an- 
swered by the Treasury Bureau of 
Statistics. While it has been practi 


cable to show the countries to which 
any given article is sent in any given 
year, the figures of the Bureau have 
not formerly been so adjusted as to 
render it practicable to determine 
what share of the total exports of 
manufactures was sent to a given 
country or grand division of the 
world; or, in other words, the loca- 
tion of the principal markets for 
American manufactures. These facts 
are now shown by a series of tables 
compiled by the Bureau. They show 
that during the year 1901, 52 per 
cent. of the manufactures exported 
went to Europe, 23 per cent. to North 
America, 6.6 per cent. to South Amer- 
ica, 8.2 per cent. to Asia, 7 per cent. 
to Oceania, and a little less than 3 
per cent. to Africa. The total value 
of manufactures exported to L:urope 


was $215,000,000; to North Amer- 
ica, other than the United States, 
$96,000,000; to South America, 
$27,000,000; to Asia, $33,700,000; 
to Oceania, $29,000,000, and to 
Africa, $10,500,000. Of the total 
exports of manufactures to Europe, 
amounting to $215,000,000, the 
largest item was iron and _ steel 
manufactures, to the value of $43,- 
812,323; the next in order of magni- 
tude being copper manufactures, $41,- 
454,074; oil refined or manufactured, 
$40,735,448; leather and manufac 
tures thereof, $21,211,083; agricul- 
tural implements, $10,494,530; chem 
icals, drugs and dyes, $6,741,065; 
parafiin, $5,934,471; wood manu- 
factures, $5,595,256; scientific in- 
struments, $3,840,763; cars and 
carriages, $3,718,381; cotton man. 
ufactures, $2,737,890; india rubber 
manufactures, $2,187,453; paper 
and manufactures thereof, $2,290,- 
043; and musical instruments, $1,- 
991,092. 
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VERIFICATION OF RETURNED VOUCHERS, 


A BANK DEPOSITOR’S DUTY TO VERIFY RETURNED VOUCHERS. 


The recent decision by the New York Court of Appeals in Critten v. 
Chemical National Bank, and the changed view of the 
law as to a depositor’s duty to his banker. 


The transaction by which money 
is deposited in bank to be paid out 
on checks of the depositor, invites a 
form of fraud having for its object 
the wrongful obtaining of such money 
by deceiving the bank into paying it 
upon forged or falsified checks, pur- 
porting to be genuine orders of the 
depositor authorizing the bank to 
pay it. Forms of check forgery 
which have been used, successfully or 
unsuccessfully, to deceive the bank 
have been (1) by forging a deposit- 
or’s signature to his purported check, 
the whole check in such case being a 
fabrication; (2) by forging the name 
of a payee upon a genuine check; 
(3) by increasing or altering the 
amount of a genuine check; (4) or 
by altering it in other respects, such 
as by change of date, etc. Sometimes 
crimes of this character have occurred 
in a single, isolated instance of check 
forgery, committed by a stranger to 
the depositor; at other times, and 
with much more serious result, have 
such crimes been committed by one in 
the employ and confidence of the de- 
positor, in a successive series of for- 
geries extending over a considerable 
period of time, the forger being able 
to cover up his crimes by reason of 
the confidential position which he 
holds. ; 

The attitude of the courts with ref- 
erence to such class of crimes has 
been that, as between bank and de. 


positor, the bank is the loser. The 
guiding principle of law which has 
been kept in view is that a bank owes 
its depositor the money which he de- 
posits, and that it can only charge 
its depositor with such money as has 
been paid out by his order or author- 
ity to persons to whom the deposit- 
or, or his payee or indorsee, has di- 
rected it to be paid; hence, all checks, 
whereon the signature, indorsement, 
amount, date, or other detail have 
been forged, altered or otherwise ma- 
terially tampered with, confer no au- 
thority on the bank to pay the money 
which they purport to call for, and 
are not chargeable against the depos- 
itor’s account. Nor is a check paid 
to a payee of the same name, but not 
the person intended by the depositor. 
The burdens which are placed by the 
law upon banks, in the payment of 
their depositors’ checks are heavy, in- 
volving theidentity of payees and de- 
tection of all forms of forgery. These 
burdens have been acquiesced in by 
the banks, and, originating in cus- 
tom, now have the force of law. 

As part of the transaction of pay- 
ment of checks of depositors, banks 
have been in the habit of periodically 
rendering to the latter an account of 
payments, returning the checks paid 
as vouchers, and stating a balance 
of account due the depositor. It 
would seem reasonable, in view of 
the difficulties met with by the banks 
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in the payment of checks, that a re- 
ciprocal duty of carefully going over 
and examining returned vouchers, 
promptly, with a view to the detec- 
tion of forgeries, should be imposed 
upon depositors, so that early detec- 
tion of an isolated case of forgery 
might increase the chances of the 
bank to obtain restitution, as well 
as nip in the bud the continuation 
of a series of successive forgeries by 
a criminal in the confidence of the 
depositor; yet, strange to say, down 
to the present decision of the court 
of appeals in the Critten-Chemical 
National Bank case, the New York 
courts have always denied the exist- 
ence of any duty, on the part ofa 
depositor to his banker, to examine 
returned vouchers, the non perform. 
ance of which would make him re- 
sponsible. 

To understand just what the court 
of appeals have formerly held in this 
regard, and just how far they have 
recently changed their view, as an- 
nounced in Critten v. Chemical Na- 
tional Bank, we will first refer to 
some of the former decisions of the 
court—selecting cases only where the 
forgeries have been by some onein the 
contidence of the depositor, as being 
aclasswhich should most strongly call 
forsome rule for the better protection 
ofthe banks—and will then briefly re- 
view what the court of appeals has 
decided in the Chemical National 
Bank case. 

In Weisser v. Denison, 10 N. Y. 68, 
it appeared that from February 1848 
to August 1849, a confidential clerk 
of a depositor had forged his signa- 
ture to a number of successive checks, 
which the bank had cashed. During 
this period the bank book had been 
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written up several times, and thie 
forged checks returned as vouchers. 
The same clerk examined the account 
and reported it to his employer as 
correct. Several months after the 
last forgery, the depositor discovered 
the crime and notified the bank. The 
bank was held responsible. The court 
said that banks are presumed to 
know their customers’ signatures 
and pay checks purporting to be 
drawn by them at their peril. The 
depositor, it is said, owes the bank 
no duty which requires him to exam- 
ine his pass book or vouchers with 
a view to detection of forging 
name. 

This decision was rendered in 1854, 
and in a case where the depositor’s 
signature had been continuously 
forged for over a year by a confiden- 
tial clerk 

In 1878, the case of Welsh v. Ger- 
man American Bank, 73 N. Y. 424 
arose. That was a case where a 
confidential clerk of a depositor pre- 
sented him with various checks to 
sign, made payable to a customer, 
supposed tc represent the proceeds of 
sales made for the customer, the ac- 
count of sales, however, being ficti- 
tious. Twelve checks were so drawn 
at intervals between April 27, 1872 
and March 28, 1874. The indorse- 
ments of the customer were forged 
by the clerk, the checks were put in 
circulation, and they were paid by the 
bank The pass book was written 
up monthly and returned with the 
vouchers, and the clerk had charge of 
them, The bank was held to be the 
loser. The court said that the draw- 
er of a check was not bound by a 
payment by the bank on the forged 
indorsement of the payee; that the 


his 
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bank was bound before paying, to 
ascertain the genuineness of the in- 
dorsement; and that a depositor 
owes no duty to his bank which re- 
quires him to examine pass book and 
returned checks with a view to de. 
tecting forgeries in indorsements — 
he has a right to assume that the 
bank, before paying his checks, will 
ascertain the genuineness of indorse- 
ments. The court further held that 
the rule that notice to an agent is 
notice to a principal is only appli- 
cable to cases where the agent is 
acting in the course of his employ- 
ment; and further, that an account 
stated may be impeached by evidence 
of fraud or mistake. 

In 1881 was decided the case of 
Frank v. Chemical National Bank, 
84 N. Y. 209, where the bank paid 
$8,181.58 on 37 checks, the signa- 
ture of its depositor to which had 
been forged by his confidential clerk 


between July 13, 1869 and Septem- 
ber 26,1870. Theclerk abstracted the 
forged vouchers when returned from 
time to time by the bank and by 
false balances prevented discovery. 
The bank, as usual, was declared 


the loser. The depositor, it was 
held, was not estopped from question- 
ing the accuracy of the account; he 
owed the bank no duty to so con 
duct his examination of returned 
vouchers as to lead to a detection 
of the fraud, and the bank could not 
complain although the forgeries were 
not discovered until too late to en- 
able it to retrieve its position or 
make reclamation from the forger. 
In 1891 was decided the case of 
Shipman v. Bank of the State of New 
York, 126 N. Y. 318, wherein the 
bank, over a period of four years, 
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paid twenty-seven checks which had 
been obtained from a firm of depos. 
itors through the fraud of their confi- 
dential clerk. The payees of those 
checks were in some instances, rea) 
persons, and in some, non-existent, 
but the transactions in all were 
fictitious, the payee’s indorsements 
being written by the confidential 
clerk. As between bank and depos- 
itor, the bank was held the loser. 
The court held that the account 
stated by the bank, by the balancing 
and return of pass-book and vouch- 
ers, could be opened by proof of fraud 
or mistake, and that when the bank 
returned the checks the depositors 
had a right to assume that the bank 
has ascertained that the indorsements 
upon them were genuine, as the de- 
positors were not presumed to know 
the signatures of the payees. The 
court also held the depositors were 
not negligent, and that they could 
not be held for the acts of their confi- 
dential clerk on the ground that he 
was their agent, for in this regard 
such acts were not binding on them. 
Thus did the law stand down 
to the time the case of Critten v. 
Chemical National Bank was de- 
cided. No duty whatever was recog- 
nized by the courts, upon the part of 
a depositor, to verify returned vouch- 
ers. The full text of that decision is 
reported in this number, and the 
changed view of the court is seen in 
the ruling that a bank depositor 
owes to the bank the duty of exercis- 
ing reasonable care to verify returned 
checks by the record kept by him 
from the checks he has issued, for the 
purpose of detecting forgeries or al- 
terations. The responsibility of the 
depositor for neglecting his duty in 
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this respect is also defined by the 
court. It does not extend to adopt- 
ing forged checks as genuine, or estop 
him from asserting their forgery, and 
his liability is limited to the damages 
sustained by the bank in consequence 
of his neglect. Furthermore, the de- 
positor is not responsible for forged 
checks which have been paid before 
the account is balanced, where his 
failure to subsequentiy discover the 
forgery does not deprive the bank of 
an opportunity to obtain restitution; 
but if the failure to verify returned 
vouchers and detect forgeries results 
in the payment of subsequent like 
checks by the bank, which an exami- 
nation of returned vouchers and com 

parison with the stubs of the check 
book would have detected, the depos. 
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itor is responsible to the bank for the 
money so subsequently paid. The 
depositor’s liability for negligence in 
the non-examination of vouchers is, 
however, further limited to cases 
where there has been no contributory 
negligence on the part of the bank in 
the payment of the checks. 

The full decision in Critten y, 
Chemical National Bank will mvke 
valuable reading for bank officers, 
especially those in the state of New 
York. We have only imperfectly sum. 
marized it here. The object of this 
brief article has been to summarize 
the state of the law as it existed be. 
fore the rendition of the decision in 
this last named case, so that such 
decision may be read with greater 
interest and benefit. 


THE GIFT OF A SAVINGS BANK DEPOSIT. 


The appellate court of Indiana has 
recently had under consideration 
(case of Jacobs v. Jolley) a transac- 
tion of gift of a portion of a savings 
bank deposit to go to thedonee upon 
death of the donor, and has made 
the following rulings: 

1. A gift of a portion of a deposit 
in a savings bank by theexecution by 
the donor of a written form furnished 
by the bank which directs the bank 
at the donor’s death to pay the sum 
to the donee, and to enter the same 
in the donor’s deposit book, which 
is given into the possession of 
the donee, is a sufficient relinquish 
ment of right and title to the chose 
in action to pass title thereon and 
renders it a valid gift inter vivos,as 
the clause relative to the death of 
the donor does not prevent the gift 
from taking effect at once, but only 


suspends the enjoyment thereof. 

2. The fact that the donor retains 
a portion of her deposit, which is 
evidenced in the deposit book deliv- 
ered to the donee, does not invalidate 
the gift, as there is as complete a 
transfer of possession of the portion 
thereof constituting the subject of the 
gift as it is capable of. 

3. The return of the book to enable 
her to draw her portion of the depos 
it will not invalidate the gift. 

4, Where the donor, after the first 
gift and the delivery of the book to 
the donee, states to the latter, ‘‘You 
already have the bank book, and I 
give it all to you,” it is sufficient to 
constitute a valid gift of the entire 
deposit, without the formality of a 
return of the bank book to the 
donor and its re-delivery to the 
donee. 
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RAILROAD BONDS AS SECURITY FOR BANK CIRCULATION. 


By H. W. Corbett, of Portland, before the Washington Bankers’ Convention. 


fhe formulation of the American 
National banking system was largely 
a product or the successor of the New 
York banking system previous to the 
war, wherein that system provided 
for circulating medium based on the 
United States or state bonds and pro- 
vided thereby for the circulation that 
was issued under the old safety fund 
system. At the close of President 
Buchanan’s administration, the credit 
of the United States had become so 
depressed and low that that admin- 
istration was obliged to pay 12 per 
cent. per annum for its loans negoti- 
ated just before the inauguration of 
President Lincoln, This was thecon- 
dition of affairs when President Lin- 
coln’s administration entered upon 
its duties, and it became necessary to 
provide ways and means for carry 
ing on the civil war and to preserve 
the Union. The government resort- 
ed to the means, at that time, of is- 
suing its obligations bearing 7.3 per 
cent.interest and fundable intoUnited 
States 5.20 bonds, redeemable after 
five and payable at the end of twenty 
years, these bonds bearing six per 
cent per annum, the interest payable 
in coin, and customs revenues were 
set apart for the payment of interest 
on the same. It became necessary, 
therefore, to take steps for the inau- 
guration of the United States bank- 
ing system, whereby all the capital 
of the country could be concentrated 
for the support of the government. 

To put into practical force this idea, 


the national banking system was in- 
augurated, whereby it provided that 
national banks organized under this 
system, by depositing United States 
bonds, could issue upon said bonds 
¥O per cent. of the par value of said 
bonds, and tiie banks were required 
to keep a reserve of trom 15 to 25 
per cent., according to their respec- 
tive localities, as a precaution; and 
to imaugurate a conservative mode 
of banking, in order to consolidate 
all the banking interests of the sev- 
eral states, including New York, a10 
per cent. tax was levied on bank cir- 
culation, under the respective state 
laws, thereby forcing or compelling 
all banks of issue to organize under 
the national banking act, and practi- 
cally preventing the further issue of 
circulating currency under former 
state banking laws, and compelling, 
under penalty of paying the 10 per 
cent. tax, each bank to organize under 
the national banking act or forego 
the issue of currency upon their secur- 
ities. 

Under a wise and enlightened ad- 
ministration the debt was funded 
from time to time from 7 3 per cent. 
to 6, to 5, to 4, to 3, and finally it 
has reached the low rate of 2 percent., 
and the securities, even at this low 
rate of interest, have risen to a pre- 
mium of from 8 to9 percent. Thegov- 
ernment has also, by its steady per- 
sistence, increased the value of cur- 
rency, in gold, which at one time was 
as low as 35 cents on the dollar,and 
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has now advanced to 100 per cent., 
and every dollar of currency is at par 
with gold. 

There has been some little sentiment 
against the national banks, for what 
reason I know not, except that they 
have been prosperous. They have,as 
a rule, succeeded in paying all their 
obligations, and especially their cur- 
rency issued under the acts and se- 
cured by United States bonds. It 
would seem that this prejudice is 
wholly unwarranted from the circum- 
stances connected with their origin, 
and the great aid they gave to the 
government in its times of trial and 
distress. The organization of these 
national banks created demand for 
the bonds of the government, and by 
the purchase of the same it furnished 
funds for carrying on the war and 
the final triumph of the army of the 
Union, and the establishment once 
more of a united people. 

The scarcity of United States secur- 
ities and the ultimate payment of 
the same will probably require a de- 
parture from the present system,and 
other securities will probably have to 
be substituted for United States 
bonds. The question will arise as to 
what class of bonds or securities 
should be substituted for those of the 
United States. In my judgment there 
is no bettcr class of securities that 
are better a.apted for this purpose 
than first clas. railroad bonds, where 
the roads of such bonds are paying 
dividends on the stock. In order that 
there should be a proper selection 
and discrimination in selecting the 
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very best class of securities of t)is 
character an appraiser connected 
with the Comptroller of the Curren. 
cy should be appointed, to decide on 
what class of these securities mivht 
be deposited. None, however, should 
be accepted that are not worth from 
5 to 10 percent. premium over and 
above the par value, and upon such 
securities the government could safe. 
ly issue 90 per cent. in currency, 
thereby providing for a secure class 
of securities that would take the 
place of those of the United States as 
they are redeemed from time to time. 

The present rate of interest of 2 
per cent. on United States securities, 
with the premium that the national 
banks are obliged to pay for the 
same, and with the necessary provis- 
ion of 5 per cent. to he kept in Wash- 
ington for the redemption of the cur- 
rency, and the additional tax of \% 
per cent. per annum, leaves but a 
very small margin for the new bank- 
ing institutions that are necessarily 
organized in the various localities. 

Such railroad securities based upon 
4. per cent. interest on the main trans- 
portation lines are some of the safest 
and best that could be selected for 
such purpose. It would seem that 
the time has arrived to make 
some recommendation in this direc 
tion to provide for future contingen- 
cies, and your association, as well as 
the American Bankers’ Association, 
should discuss this question and for- 
mulate plans for the future welfare 
of the banking institutions, in which 
we are all so deeply interested. 



















LEGAL DECISIONS. 


BANKING LAW. 


“HIS Department embraces all the newly decided cases of importance to bankers, bank coun- 
sel and bank directors. The experiences they disclose are likewise worthy the careful 
attention and study of the merchant, the depositor and the bank student seeking advancement. 


i. Banking Alteration of Checks—- 
Liability of Drawer.—While the drawer 
of a check may be liable where he draws 
the instrument in such an incomplete 
state as to facilitate or invite fraudulent 
alteration, he is not bound so to prepare 
the check that nobody else can success- 
fully tamper with it. 

2, Depositor’s Duty to Verify Returned 
Vouchers.—A bank depositor owes to the 
bank the duty of exercising reasonable 
care to verify returned vouchers by the 
record kept by him of the checks he has 
issued, for the purpose of detecting for- 
geries or alterations. 

3. Depositor’s Liability for Negligence 
in Examination of Vouchers.—A deposi- 
tor, by neglecting his duty in this respect, 
or by failing to discover and notify the 
bank .of forgeries, does not, however, 
adopt raised checks as genuine and ratify 
their payment or estop himself from 
asserting that they are forgeries; his lia- 
bility is limited to the damages sustained 
by the bank in consequence of such 
neglect. 

4. Payment of Raised Checks Before 
Account Balanced.—A bank is not re- 
lieved from liability for raised checks, 
which it had paid before the account was 
balanced, by the failure of the depositor 
to subsequently discover the alterations 
unless thereby the bank has lost an op- 
portunity to obtain restitution. 

5. When Bank Relieved from Payment 
After Account is Balanced.—A bank is, 
however, relieved from responsibility for 
raised checks which it paid after the ac- 


Further information regarding any case published herein, will be furnished on application. 
RAISED CHECKS. 
Payment by bank—Depositor’s duty to verify returned vouchers—Negligence. 


Critten, et al v. Chemical National Bank, Court of Appeals of New York, 
. May 13, 1902. 








count was balanced, by the negligence of 
the depositor in the examination of the 
returned vouchers and comparison with 
stubs of his check book, which would 
have disclosed the alterations and pre—- 
vented the subsequent frauds, in the ab- 
sence of negligence on the part of the 
bank in paying the checks. 

6. Responsibility of Depositor for Neg- 
ligence of Clerk.—A bank depositor is 
chargeable with the knowledge of the 
fraudulent alterations of checks possessed 
by his clerk, to whom he intrusted the 
examination of the vouchers, and with 
his negligence or failure in the verifica- 
tion of the accounts, although the clerk 
is the one who made the alterations, 
where the comparison of the checks with 
the stubs in the check book would have 
disclosed such alterations to an innocent 
party previously unaware of the forgeries, 
since in such a case he is responsible for 
the manner in which the clerk performs 
his task, although he is the forger. 

7. Contributory Negligence of Bank.— 
The negligence of a bank in paying toa 
clerk of a depositor a check which had 
plainly been altered by the substitution 
of the word ‘‘ cash” for the name of the 
payee over an erasure and on which the 
number of dollars was also written over 
an erasure, without making inquiries as 
to the reason or authority for the altera- 
tion, not only places upon the bank the 
responsibility for the loss thereby sus— 
tained, but contributes to the successful 
continuance of a series of similar forgeries. 
by the clerk so as to defeat the liability 
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of the depositor for loss tothe bank trom 
the payment of altered checks subsequent 
thereto, on the ground of his negligence 
in respect to the examination of returned 
vouchers. 

8. Pleading—<Action on Contract—Ef- 
fect of Allegation of Negligence.—An 
action On contract by a bank depositor 
for the amount of altered checks over 
and above the sums for which they were 
originally drawn, is not changed to an 
action in tort by an allegation of con- 
tributory negligence in the reply, used 
only to defeat the defense of negligence 
on the part of the depositor raised by the 
answer. 


Appeal from supreme court, appellate 
division, First department. 

Action by De Frees Critten and others 
against the Chemical National Bank. 
From a judgment of the appellate division 
{7o N. Y. Supp 246) affirming a judg— 
ment for plaintiffs, defendant appeals. 
Modified. 

CuLLEN, J. The plaintiffs kept a large 
and active account with the defendant, 
and this action is to recover an alleged 
balance of a deposit due to them from the 
bank. The plaintiffs had in their employ 
a clerk named Davis. It was the duty of 
Davis to fill up the checks which it might 
be necessary for the plaintiffs to give in 
the course of business, to make corre- 
sponding entries in the stubs of the check 
book, and present the checks so prepared 
to Mr. Critten, one of the plaintiffs, for 
signature, together with the bills in pay— 
ment of which they were drawn. After 
signing a check Critten would place it 
and the bill in an envelope addressed to 
the proper party, seal the envelope, and 
put it in the mailing drawer. During the 
period from September, 1897, to October, 
1899, in twenty-four separate instances 
Davis abstracted one of the envelopes 
from the mailing drawer, opened it, ob- 
literated by acids the name of the payee 
and the amount specified in the check, 
then made the check payable to cash and 
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raised its amount, in the majority of eases, 
by the sum of $100. He would draw the 
money on the check so altered from the 
defendant bank, pay the bill for which the 
check was drawn in cash, and appropriata 
the excess. On one occasion Davis did 
not collect the altered check from the 
defendant, but deposited it to his own 
credit in another bank. When a check 
was presented to Critten for signature the 
number of dollars for which it was drawn 
would be cut in the check by a punching 
instrument. When Davisaltered a check 
he would punch a new figure in front of 
those already appearing in the check, 
The checks so altered by Davis were 
charged to the account of the plaintiffs, 
which was balanced every two months, 
and the vouchers returned to them from 
the bank. ‘To Davis himself the plain- 
tiffs, as a rule, intrusted the verification 
of the bank balance. This work having, 
in the absence of Davis, been committed 
to another person, the forgeries were dis- 
covered and Davis was arrested and pun- 
ished. It is the amount of these forged 
checks, over and above the sums for 
which they were originally drawn, that 
this action is brought to recover. The 
defendant pleaded payment, and charged 
negligence on plaintiff’s part, both in the 
manner in which the checks were drawn 
and in the failure to discover the forger- 
ies when the pass book was balanced and 
the vouchers surrendered. On the trial 
the alteraiion of the checks by Davis was 
established beyond contradiction, and the 
substantial issue litigated was that of the 
plaintiffs’ negligence. The referee ren- 
dered a short decision in favor of the 
plaintiffs, in which he states as the ground 
of his decision that the plaintiffs were not 
negligent either in signing the checks as 
drawn by Davis or failing to discover the 
forgeries at an earlier date than that at 
which they were made known to them. 
The relation existing between a bank 








or a 
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and a depositor being that of debtor and 
creditor, the bank can justify a payment 
on the depositor’s account only upon the 
actual direction of the depositor. ‘The 
questions arising on such paper (checks) 
between drawee and drawer, however, 
always relate to what the one has author- 
ized the otherto do, They are not ques- 
tions of negligence or of liability of par- 
ties upon commercial paper, but are those 
of authority solely. * * * The question 
of negligence cannot arise unless the de- 
positor has in drawing his check left 
blanks unfilled, or by some affirmative 
act of negligence has facilitated the com— 
mission of a fraud by those into whose 
hands the check may come.”’ Crawford 
v. Bank, 100 N. Y. 50. Therefore, when 
the fraudulent alteration of the checks 
was proved, the liability of the bank for 
their amount was made out, and it was 
incumbent upon the defendant to estab- 
lish affirmatively negligence on the plain- 
tiffs’ part to relieve it trom the conse- 
quences of its fault or misfortune in 
paying forged orders, Now, while the 
drawer of a check may be liable where he 
draws the instrument in such an incom- 
plete state as to facilitate or invite 
fraudulent alterations, it is not the law 
that he is bound so to prepare the check 
that nobody else can successfully tamper 
with it, Societe Generale v. Metropolitan 
Bank, 27 Law T. (N. S.) 849; Belknap v. 
Bank, 100 Mass. 380. In the present 
case the fraudulent alteration of the 
checks was not merely in the perforation 
of the additional figure, but in the oblit- 
eration of the written name of the payee 
and the substitution therefor of the word 
‘“Cash.” Against this latter change of 
the instrument the plaintiffs could not 
have been expected to guard, and without 
that alteration it would have no way 
profited the criminal to raise the amount. 
Apart, however, from that consideration, 
the question was clearly one of fact to be 
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determined largely by an inspection of 
the checks themselves. They are not 
produced before us,.and we cannot say 
that the finding of the referee, that the 
plaintiffs were guilty of no negligence in 
signing them in the condition in which 
they were presented for signature, was 
without sufficient evidence for its support. 

We are now brought to the considera- 
tion of the finding of the referee that the 
plaintiffs were not guilty of negligence in 
failing to discover the forgeries after the 
return of the checks and the balancing of 
the account in the pass book. Prelimi- 
narily we must determine what duty the 
depositor owes to his bank by way of ex- 
amination and verification of his checks 
and account, for the learned counsel for 
the respondents asserts that no such duty 
in reality exists, This contention is 
principally based on the authority of 
Weisser’s Adm’rs v. Denison, 10 N. Y. 
68. In that case a depositor sued his 
bank for the amount of certain checks to 
which his signature was forged by his 
clerk. His pass book was balanced and 
vouchers returned at intervals as in the 
present case. At the trial he recovered a 
verdict for the full amount of the forger- 
ies. On appeal the general term of the 
superior court ordered a reversal of the 
judgment unless the plaintiff would re- 
duce his recovery to the amount paid on 
the forged checks prior to the time when 
the bank book was first balanced and 
vouchers returned. To this reduction 
the plaintiff assented, and, on the de- 
fendant’s appeal, the judgment as modi- 
fied was affirmed by this court. In the 
opinions delivered by two distinguished 
judges the doctrine is asserted that the 
depositor owes no duty to the bank to 
examine his pass book or vouchers with 
the view to the detection of forgeries, 
but the decision itself is not authority for 
more than the proposition that the bank 
was not relieved from liability for forged 
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checks which it had paid before the ac- 
count was balanced by the failure of the 
depositor to subsequently discover the 
forgeries. As was said by Judge John- 
son as to these checks, “ Whatever loss 
the bank has sustained, it has suffered 
from its own negligence or want of skill 
in a matter as to which, in the first in- 
stance, it and it only was bound to exer- 
cise skill and diligence. To this loss 
no act of Weisser has contributed.” 

The question again came before this 
court in the case of Frank v. Bank, 84 N. 
Y. 209. That action also was brought to 
recover the amount of a series of checks 
forged by the depositor’s clerk. A re- 
covery by the plaintiffs was upheld, 
though not on the principle that the de- 
positor owed no duty to his bank, but on 
the ground that he had discharged that 
duty. In the opinion there delivered 
Judge Andrews said: “It does not seem 
to be unreasonable, in view of the course 
of business and the custom of banks to 
surrender its vouchers on the periodical 
writing up of the accounts of depositors, 
to exact from the latter some attention to 
the account when it is made up or to 
hold that the negligent omission of all 
examination may, when injury has re- 
sulted to the bank which it would not 
have suffered if such examination had 
been made and the bank had received 
timely notice of objections, preclude the 
depositor from afterwards questioning its 
correctness. But where forged checks 
have been paid and charged in the ‘ac- 
count and returned to the depositor, he 
is under no duty to the bank so to con- 
duct the examination that it will neces- 
sarily lead to the discovery of the fraud. 
If he examines the vouchers personally 
and is himself deceived by the skillful 
character of the forgery, his omission to 
discover it will not shift upon him the 
loss which in the first instance is the loss 
of the bank.” In that case the depositor 
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compared the returned checks with 
stubs in the check book, but was decei' 
by the fact that the forger had abstracicd 
the forged checks from the package. 

In the supreme court of the United 
States and in several of our sister sta‘es 
the rule is settled that the depositor owes 
his bank the duty of a reasonable verifi- 
cation of the returned checks. In Bank 
v. Morgan, 117 U. S. 96, it was held that 
a depositor is bound personally or by his 
agent, and with due diligence, to examine 
the pass book and vouchers, and to report 
to the bank without unreasonable delay 
any errors which may have been discov- 
ered therein, and that, if he fails to do so 
and the bank is thereby misled to its 
prejudice, he cannot afterwards dispute 
the correctness of the balance shown in 
the pass book. 

In Dana v. Bank, 132 Mass. 156, the 
supreme court of Massachusetts said: 
‘*The mistake was in the payment of the 
money upon an altered check, believed to 
be genuine; it was not for the advantage 
of the defendant, and its condition was 
changed by it. It was in the course of 
dealings between the parties in relation 
to which each owed duties to the other. 
* * © The plaintiffs [depositors] owed 
to the defendant [bank] the duty of exer- 
cising due diligence to give it information 
that the payment was unauthorized; and 
this included not only due diligence in 
giving notice after knowledge of the 
forgery, but also due diligence in discov- 
ering it.” 

In Myers v. Bank, 193 Pa. 1, it was 
held that the bank was entitled to have 
the vouchers which it surrendered with 
the pass book examined and, if rejected, 
returned within a reasonable time, and 
that if this was not done because of the 
depositor’s failure to perform his duty in 
that regard he should not be permitted to 
recover. The same rule of law obtains 
in Louisiana (De Feriet v. Bank, 23 La. 
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Ann. 310), in Texas (Weinstein v Bank, 
69 Tex. 38), and in Alabama (Bank v. 
Allen, roo Ala. 476). 

The course of dealings between banks 
and their depositors is well known and is 
considered at length in the three cases 
first cited from other jurisdictions. The 
methods of depositors in drawing checks 
on their accounts have become much 
more uniform than at the time of the 
decision in Weisser’s Adm’rs v. Denison, 
supra. The practice of taking checks 
from check books and entering on the 
stubs left in the book the date, amount, 
and name of the payee of the check 
issued has become general, not only with 
large commercial houses, but with almost 
all classes of depositors in banks. The 
skill of the criminal has kept pace with 
the advance in honest arts, and a forgery 
may be made so skillfully as to deceive 
not only the bank, but the drawer of the 
check, as to the genuineness of his own 
signature. But when a depositor has in 
his possession a record of the checks he 
has given, with dates, payees, and 
amounts, a comparison of the returned 
checks with that record will necessarily 
expose forgeries or alterations. It is true 
that it will give no information as to the 
genuine character of the indorsements, 
and because the depositor has no greater 
knowledge on that subject than the bank 
it owes the bank no duty in regard 
thereto. Welsh v. Bank, 73 N. Y. 424; 
Shipman v. Bank, 126 N. Y. 318. It is 
also true that verification of the returned 
checks would not prevent a loss by the 
bank in the case of the payment of a 
single forged check, and probably not in 
many cases enable the bank to obtain a 
restitution of its lost money. It would, 
however, prevent the successful commis- 
sion of continuous frauds by exposing the 
first forgeries. That this is a numerous 
class of frauds is apparent from the num- 
ber of cases which we have cited, in all of 
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which the forgery was not a single act, 
but a series of acts extending over a con- 
siderable period of time, and the crime 
committed by a clerk or employee of the 
depositor. Considering that the only 
certain test of the genuineness of the 
paid check may be the record made by 
the depositor of the checks he has issued, 
it is not too much, in justice and fairness 
to the bank, to require of him, when he 
has such a record, to exercise reasonable 
care to verify the vouchers by that 
record. 

While we hold that this duty rests upon 
the depositor, we are not disposed to ac- 
cept the doctrine asserted in some of the 
cases, that, by negligence in its discharge 
or by failure to discover and notify the 
bank, the depositor either adopts the 
checks as genuine and ratifies their pay- 
ment or estops himself from asserting 
that they are forgeries. Such a doctrine 
would be in conflict not only with the 
opinions rendered in Weisser’s Adm’rs vy, 
Denison, supra, but against the decision 
there actually made. That authority has 
stood for nearly fifty years, and we would 
not feel justified in now overruling it. 
Nor, if the question were an open one in 
this state, would we deem the rule of 
estoppel or that of ratification a just one. 
If the depositor has by his negligence in 
failing to detect forgeries in his checks 
and give notice thereof caused loss to his 
bank, either by enabling the forger to 
repeat his fraud or by depriving the bank 
of an opportunity to obtain restitution, 
he should be responsible for the damage 
caused by his default, but beyond this 
his liability should not extend. In the 
cases cited from the supreme court of the 
United States, from that of Massachu- 
setts and that of Pennsylvania, it is con- 
ceded that, if the bank has been guilty of 
negligence in paying the forged checks, 
then the doctrine of ratification and 
estoppel does not apply. It seems to us 
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that the exception is somewhat incon- 
sistent with the principle on which the 
doctrine rests. Moreover, we see no 
reason why the bank should be entitled 
to anything more than indemnity for the 
loss the depositor’s negligence has caused 
it. In the present case, a check altered 
by Davis from the sum of $22 to $622 
was paid by the defendant to the Colonial 
Bank, in which Davis had deposited it. 
Against that bank the defendant has 
ample recourse. If it were to be held 
that the plaintiffs are estopped from de- 
nying the genuineness of that check as 
against the defendant, the latter could 
have no claim against the Colonial Bank, 
nor is it clear .that the plaintiffs would 
have any direct right of action against 
that bank. The Colonial Bank took the 
check solely on the responsibility of 
Davis. To it the plaintiffs owed no 
duty. If the plaintiffs and the defendant 
had never settled their accounts the Co- 
lonial Bank could have had no complaint 
against either party for that cause. A rule 
which might operate to relieve that bank 
from the liability it assumed when it col- 
lected an altered check, merely because 
the plaintiffs failed in their duty, not to it, 
but to a third party, should not be upheld. 

Nor would it operate justly in a case in 
which the bank had paid a single forgery 
unless by the depositor’s default and de- 
lay the bank had lost its opportunity to 
secure restitution. This question is well 
discussed by the supreme court of Ala- 
bama in the case of Bank v. Allen, supra, 
and we concur in the view expressed by 
that court that the liability of the depos- 
itor for neglect of his duty to examine 
and verify his account with the bank is 
limited to the damages sustained by the 
bank in consequence of such neglect. 

In the present case Davis falsified the 
additions or totals at the foot of the pages 
in the check bock. But with a few excep- 
tions he did not alter the amounts ex- 
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pressed in the stubs. In no case did 
change in the stubs the name of the pay: e 
of the check. It is clear therefore th. 
at alltimes a comparison of the returnc: 
checks with the stubs of the check books 
would have exposed the alterations mad 
in the checks. Of course, the knowledge 
of the forgeries that Davis possessed, from 
the fact that he himself was the forger, 
was in no respect to be attributed to the 
plaintiffs. But we see no reason. why 
they were not chargeable with such in- 
formation as a comparison of the checks 
with the check book would have 
imparted to an innocent party pre- 
viously unaware of the forgeries. The 
plaintiffs’ position may be no worse be- 
cause they intrusted the examination to 
Davis instead of to a third person; but 
they can be no better off on that account; 
if they would have been chargeable with 
the negligence or failure of another clerk 
in the verification of the accounts, they 
must be equally so for the default of 
Davis, so far as the examination itself 
would have disclosed the facts. We think 
it plain, therefore, that the finding of the 
referee that the plaintiffs were not negli- 
gent in the examination of the pass book 
and vouchers is without evidence to sus— 
tain it, unless the plaintiffs discharged 
their duty to the defendant when they 
committed the examination to a proper 
clerk, and were not responsible for the 
manner in which the clerk performed the 
task. From the language of the report 
of the learned referee it would seem as if 
this last were the theory on which his de- 
cision proceeded. We do not think it can 
be sustained. If any duty rested on the 
plaintiffs, we do not see why the ordinary 
rule of principal and agent or master and 
servant, that the principal or master is li- 
able for the fault of his servant or agent 
in the master’s business, did not apply. 
This was so held in the case of Bank v. 
Morgan, supra, and nothing to the con- 
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trary is to be found in Frank v. Bank, 
There it is said: ‘‘The alleged 
duty, at most, only requires the depositor 
to use ordinary care; and if this is exer- 
cised, whether by himself or his agents, 
the bank cannot justly complain,although 
the forgeries are not discovered until it is 
too late to retrieve its position or make 
reclamation from the forger.” In that 
case, however, the question of the liability 
of the principal for the negligence of his 
clerk did not arise, for the plaintiff made 
the examination personally. There are 
exceptions to the general rule of the lia- 
bility of the master for his employe. But 
this case does not fall within those excep 
tions, nor within the principle on which 
those exceptions are based. 

These views would render it necessary 
to reverse the judgment appealed from 
except for another fact now to be noted. 
The referee’s report is in the form of a 
short decision, and on appeal it is to be pre- 
sumed that all facts warranted by the evi- 
dence and necessary to support the judg- 
ment have been found. Ambherst College 
v. Ritch, 151 N. Y. 282; Bartlett v. Good- 
rich, 153 N. Y. 421; Marden v. Dorthy, 
160 N. Y. 39. The sixth in sequence of 
these forgeries was a check of June 20, 
1898, for $12.49, altered to the sum of 
$112.49, with the name of the payee 
erased and ‘‘Cash” written in the place 
thereof. The teller of the defendant, 
who paid the check and was a witness on 
its behalf, testified that the check showed 
on its face that the word “Cash” had been 
written in the place for the payee’s name 
over an erasure; that the number of dol- 
lars was also written over an erasure; 
that he did not like the appearance of the 
check; and that it was in such a mutilated 
condition when it was presented to him 
that, before paying it, he required Davis 
to indorse upon the check a receipt for 
its amount. That the defendant was 
grossly negligent in paying the check,and 
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has only itself to thank *for that loss, is 
apparent. But the effect of that negli- 
gence did not cease with the payment of 
the check. The referee might well have 
found that, had payment of the check 
been refused, or had Davis been required 
to obtain the indorsement or guaranty of 
the plaintiffs as to its correctness, the 
forgeries of Davis would have been ex- 
posed, and their repetition would not 
have occurred. That Davis was able to 
successfully continue from this time to 
his arrest, a series of forgeries, is as fairly 
attributable to the folly of the bank in 
paying to aclerk a check of his employers 
which had plainly been altered, without 
making inquiry as to the reason or au- 
thority for the alteration, as it was to any 
carelessness of the plaintiffs in failing to 
detect the alteration when the checks 
were returned to them from the bank. 
Since we have held that the question in 
the case was not one of ratification or es- 
toppel, but that the liability of the plain- 
tiffs to the bank was solely for the loss 
caused by their negligence, it is a com- 
plete answer to the defendant's claim that 
its own negligence contributed to the loss. 

The learned counsel for the appellant 
contends that the plaintiffs’ cause of ac- 
tion is not based on negligence, and that 
the plaintiffs cannot sue on contract and 
recover in tort. This claim is without 
force. The action unquestionably was 
brought on contract, but it remains such. 
The plaintiffs sue for a debt to which the 
defendant answers: “We have paid the 
money, true, not according to your direc- 
tion, but in compliance with what we be- 
lieved to be your directions, and your 
negligent conduct in your duty towards 
us led us into that error;” to which the 
plaintiffs rejoin: ‘‘Your own negligence 
contributed to the loss.” All this may be 
true, yet the plaintiffs recover not in tort 
but on cvatract, for the allegation of neg- 
ligence on the part of the defendant is 
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used only to defeat its claim for relief on 
account of the plaintiffs’ negligence. 

It follows that, under the authority of 
Weisser’s Adm’rs v. Denison, supra, the 
defendant is not entitled to credit for the 
two checks paid by it before the account 
was balanced and vouchers returned. For 
the third, fourth and fifth checks, 
amcunting to $300, it is entitled to credit 
unless it was guilty of negligence in their 
payment, a fact which is neither found by 
the referee nor established by the evi- 
dence. For the sixth check and the sub- 
sequent ones, it is not entitled to credit 
because of its negligence in paying the 
sixth check. 

The judgment should be reversed, and 
a new trial granted, costs to abide the 
event, unless the plaintiffs consent to de- 
duct from their recovery the sum of $300 
with interest from November 15, 1899, in 
which case the judgment, as modified, 
should be affirmed, without costs of this 
appeal to either party. 


VaANN, J. (dissenting). Whether the 
plaintiffs exercised reasonable care in ex- 
amining the checks returned as vouchers 
by the defendant was a question of fact, 
and, as they intrusted the work to a com- 
petent agent and took other precautions, 
there was evidence to support the finding 
in their favor which, after affirmance by 
the appellate division, is conclusive here. 
Amherst College v. Ritch, 151 N. Y. 
282. 

In my opinion, the judgment below 
should neither be reversed nor mod- 
ified, unless the court reaches the 
conclusion that the plaintiffs had con- 
structive notice of what their agent dis- 
covered in examining the checks. The 
rule which imputes to a principal knowl- 
edge acquired by his agent rests upon the 
presumption that the latter has disclosed 
all the material facts totheformer. This 
presumption does not extend to a fact 
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which, if disclosed, would subject the 
agent to a prosecution for crime or defeat 
a scheme in which he was engaged to ce- 
fraud his employer. Henry v. Allen, 151 
N. Y. 1, 9; Benedict v. Arnoux, 154 N.Y. 
715, 728; Bienenstok v. Ammidown, 155 
N. Y. 47, 60. Thedishonesty of the agent 
changes the situation, for the necessity of 
concealing his dishonest acts, in order to 
prevent exposure and punishment, de- 
stroys the presumption which would 
otherwise prevail that he had made the 
facts known to his principal. A presump- 
tion must be reasonable or it cannot 
exist, and it would not be reasonable to 
expect one engaged in executing a fraud- 
ulent project to make a disclosure which 
would not only defeat his purpose, but 
would send him to prison. Knowledge 
is not imputable when the agent is acting 
in hostility to his principal, or is engaged 
in perpetrating or concealing a fraud. In 
this case the agent committed the furtive 
acts, and knew all about them long before 
he examined the vouchers returned from 
the bank. He discovered no fraud while 
making that examination, for he knew all 
before, and could not discover what he 
already knew. He found out nothing 
while acting as agent, but only while act- 
ing on his own account. He was still en- 
gaged in his scheme to defraud when he 
made the examination, and concealment 
was as necessary then as it had ever been. 
In concealing the fraud he did not act as 
agent, and he was engaged in concealing 
the fraud all the time after he began to 
carry on his system of forgery, and was 
so engaged when he examined the checks. 
In Frank v. Bank, 84 N. Y. 209, the court 
said: “It was only because Goodheim was 
the criminal that the examination did not 
disclose to them the forgeries. He was 
not the plaintiff's agent in issuing the 
forged paper, nor was he their agent in 
abstracting the false vouchers and falsify- 
ing the books, which was done in aid of 
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his criminal purpose.” If Goodheim, 
whose duty it was to examine the vouch- 
ers, discovered nothing imputable to the 
plaintiffs in that case, how could Davis, in 
examining the checks, make a discovery 
binding upon the plaintiffs in this case? 
Goodheim abstracted the false vouchers, 
so that the examination made by himself 
and the depositor would disclose: no 
wrong, except by their absence, and Da- 
vis, whose duty it was to use the check 
punch, so used it as to leave sufficient 
space next to the dollar sign in which to 
subsequently cut a figure and thus raise 
the amount of the check. He also 
changed the footings at the bottom of the 
stub page of the check book so as to pre— 
pare for the examination. If what Good- 


heim did was not binding on his principal, 
how can we say that what Iavis did was 
binding on the plaintiffs? In neither case 
can the duties of the dishonest agent be 
so separated as to distinguish the fraud 
in concealing the forgery from the forgery 


itself, for each act was part of a singie 
scheme. The forgery, the preparation 
for concealment, and the constant con- 
cealment were successive steps in the 
same transaction. It cannot be held that 
what Davis would have discovered if he 
had not been the forger, but somebody 
else, is imputable to the plaintiffs, with- 
out also imputing to them knowledge of 
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the space left to punch out another figure 
as well as of the false footings, for these 
acts were within the scope of his employ- 
ment as much as the examination of the 
vouchers. In every case of successful 
fraud by an agent, it is the nature of the 
duties intrusted to him that enables him 
to perpetrate the fraud, and it is errone- 
ous reasoning to say that if a part of 
those duties had been entrusted to an- 
other clerk, as he would have found out 
the facts, they must be imputed to the 
principal, because the latter in good faith 
assigned such duties to the criminal. 

Under the circumstances, it cannot be 
presumed that Davis disclosed facts which 
an honest agent might have discovered in 
looking over the checks, but which the 
former knew before the checks came to 
his hands for examination, without sub- 
verting the reason upon which the rule of 
imputed knowledge is founded. Enter- 
taining these views, I am compelled to 
dissent from those expressed in the pre- 
vailing opinion, so far as they are incon- 
sistent with this memorandum, and to 
vote in favor of affirmance. 


Parker, C. J., and Haight and Werner, 
JJ., concur with Cullen, J. Martin, J. 
concurs with Vann, J. Bartlett, J., takes 
no part. 


Judgment accordingly. 


INDORSEMENT—PAYMENT. 


Coddington Savings Bank v. Anderson, supreme court of Nebraska, March 19, 1902. 


1. An indorsement upon a promissory 
note as follows: ‘‘For value received, I 
hereby assign and transfer the within 
bond and coupons thereto annexed, to- 
gether with all my interest in and rights 
under the mortgage securing the same, to 
Coddington Savings Bank, without re- 
course” signed by the payee in the 


note, does not destroy the negotiability 
of the note. 


2. If the maker elects to pay a nego- 
tiable promissory note to one who cannot 
and does not produce the note, by so do- 
ing he assumes the burden of showing 
that the party to whom he paid it was the 
owner of the note, or was authorized by 
the owner to receive the money for him. 
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TRUST DEED AND NOTE. 


Pledge to Bank as Collateral Security—Notice of Adverse Ownership. 


Chicago Title & Trust Company v. Brugger. 


Supreme Court of 


Illinois, April 16, 1902. 


A note indorsed in blank by the maker 
and a trust deed, to secure same, made 
to one S, trustee, were owned by one B, 
but were held by S for the purpose only 
of collecting the interest. S presented 
the securities to the trust company as col- 
lateral security for a loan to him individ- 
ually. The note and mortgage each bore 
an indorsement, signed by the trustee, to 
the effect that certain of the property 
covered by the trust deed was released by 
order of B, holder of the note. S explained 
however, that he was the owner, that the 
securities had once been owned by B, but 
had been repurchased by him, S. The 


trust company, relying on these state- 
menis, made the loan, 

Held: The indorsement, indicating title 
in B, put the trust company upon inquiry; 
the latter’s reliance upon the false state- 
ments of S, instead of making inquiry, 
was at its own peril; and being charged 
with notice, the title of B to the securities 
must prevail. 


Error to appellate court, First district. 

Action by the Chicago Title and Trust 
Company against Joseph Brugger and 
others. From a judgment of the appel- 
late court (95 Ill. App. 405) affirming a 
decree of the trial court in favor of de- 
fendant Brugger, plaintiff brings error. 
Affirmed. 

The Chicago Title and Trust Company 
filed in the superior court of Ccck county 
its bill to forclose a trust deed to Theo- 
dore H. Schintz, trustee, dated November 
1, 1893, executed by Johann Gebhardt 
Gmeiner and wife. Gmeiner and wife 
made no defense, and were defaulted, but 
appellee Joseph Brugger, who was made 
a defendant, appeared, and by answer 


and cross bill claimed to be the owner of 
the trust deed and the notes secured 
thereby. There is no controversy as to 
the facts. The evidence shows that 
Brugger was the owner of the promissory 
note, which was dated November 1, 1893, 
payable two years after date, to the order 
of the maker, with interest at 7 per cent., 
and secured by trust deed on real estate 
in Chicago. ‘The note was indorsed in 
blank by the maker. On the 14th of June, 
1895, an extension agreement, signed by 
Gmeiner and wife only, extending the 
time of payment three years from No- 
vember 1, 1895, was made, and attached 
to the note. This agreement was not 
signed by the owner of the note. This 
note and agreement were left by Brugger 
with Schintz to collect the interest when 
due, and for no other purpose whatever. 
Schintz, being indebted to the appellant, 
on July 12, 1897, delivered this note and 
trust deed to the trust company as col- 
lateral. At the time they were delivered 
to the trust company there was indorsed 
on both the trust deed and the note the 
following: ‘* Lots 33 and 34, described 
within, released by release deed dated 
June 12, 1895, by order of Joseph Brug- 
ger, holder of note secured by this trust 
deed. Theodore H. Schintz, Trustee.”’ 
Niblack, the officer of the trust company 
who accepted these collaterals from 
Schintz, upon seeing this indorsement, 
asked what it meant, why it had been 
made, how much security was left, etc. 
He testified: “I looked at the indorse- 
ment, and read it, and I said: ‘ Hello, 
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what is this? Some of this security has 
been released. Here are two lots gone; 
and what about this business? It seems 
to belong to somebody else.’” Schintz 
answered that he was the owner of the 
principal note and trust deed; that it 
was a loan, which he had once sold, 
and that he had taken it back and 
renewed it; that the security was ample, 
and that he would sell it again. The 
trust company, upon this statement 
and the reputable business standing of 
Schintz, made no further inquiry, Some 
weeks after the trust company came into 
possession of the Gmeiner papers, Schintz 
failed in business. The indebtedness to 
the bank was unpaid, and the trust com- 
pany, obliged to resort to its collateral 
security, filed its bill to foreclose the 


Gmeiner trust deed. The superior court 


decreed a foreclosure in favor of appellee 
Brvgger, and dismissed appellant’s bill 
for want of equity, which decree was by 
the appellate court affirmed, from which 
the appeal is here brought by appellant. 


Ricks, J. (after stating the facts). It 
is conceded in this case that Schintz had 
no title to the note and trust deed, and 
that he fraudulently transferred the same 
to the trust company. Such being the 
case, it rested upon the trust company to 
show that it took the paper in good faith, 
without notice, for value, before maturity, 
and in the usual course of business. Bank 
v. Alexander, 184 Ill. 416. There was an 
indorsement on the note and trust deed 
in unmistakable terms, and by Schintz as 
a trustee, that Brugger was the legal 
holder of the note. The purport of this 
indorsement was so plain that it immedi- 
ately put the trust company upon inquiry. 
Having reposed confidence in the veracity 
of Schintz, the trust company failed to 
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make any other inquiry, and therefore 
empowered Schintz to wrong either itself 
or others. Mr. Lemon, vice-president 
and general manager of the trust com- 
pany, testified that, had he seen this 
indorsement, it would of itself have led 
to inquiry. Mr. Niblack, representing 
the trust company in this transaction, did 
see this indorsement, and immediately 
asked Schintz what it meant. Schintz’s 
reply being satisfactory to the trust com- 
pany, it took no further steps. Here the 
paper having on its face such indorse- 
ments as would lead any intending pur- 
chaser to inquiry, and the legal owner of 
the note having the right to rely upon 
this indorsement, and the trust company 
blindly placing its confidence in Schintz, 
it should sustain whatever loss the agree- 
ment or fraudulent acts of Schintz caused, 
When appellant, thus charged with notice 
of Brugger’s ownership, chose to disre- 
gard the notice, and to rely upon the 
representation of Schintz, it did so at its 
own peril, and it cannot now throw upon 
Brugger the consequence of its having 
thus confided in Schintz’s assurances. 
A person charged with notice who 
takes unmatured paper, takes it subject 
to all the equities which reasonable in- 
quiry by the taker, arising from such 
notice, would develop. Had the trust 
company made any inquiry of any of the 
parties to the note, it would at once have 
discovered that Brugger was the true 
holder of the note. Being thus charged 
with notice, it is immaterial whether or 
not the purported extension was binding 
upon Brugger. 


The judgment of the appellate court is 
correct, and is affirmed. Judgment af- 
firmed. 





THE BANKING LAW JOURNAL 


CATTLE DEPOSITS AS TRUST FUNDS. 


Bank’s Duty to Pay Out—Inability to Appropriate. 


Nehawka Bank v. Ingersoll, Supreme Court of Nebraska, March 5, 1902. 


Union Stock Yards National Bank v. Haskel!], Supreme Court of Ne- 
braska, April 17, 1902. 


In the first of these two cases, a bank 
is held obliged to- pay, and justified in 
honoring, its depositor’s checks drawn 
against the proceeds of sales of cattle de- 
posited, although it knows that such de- 
posits do not belong to the depositor 
individually but are trust funds; but the 
bank cannot appropriate such deposits to 
the payment of the depositor’s individual 
debt to it. 

In the second case, where a bank held 
a note and chattel mortgage on cattle, 
given by a stock farmer to a commission 
firm, and transferred by the latter to the 
bank, and the debtor made a payment to 
the firm, being the proceeds of sale of 
cattle, which the firm deposited in the 
bank, just before maturity of the note,and 
was applied on the indebtedness of the 
firm, it being insolvent, it is held that the 
bank must allow credit for such payment 
in collecting the balance due on the 
mortgaged cattle from the stock farmer, 
as the firm must be heid agents of the 
bank in collecting the money; and further, 
that the money was a trust fund which 
could not be applied to the individual 
debt of the firm depositing it, in deroga— 
tion of the rights of the stock farmer from 
whom it was received. 

In the Nehawka Bank case, Dorsey 
Brothers & Co. were a commission firm 
engaged in selling live stock at the South 
Omaha Stock Yards. In May, 1893, they 
gave one Ingersoll a letter of credit to the 
Nehawka Bank, in substance stating that 


if the bank would furnish Ingersoll the 
money to buy from one to three cars of 
cattle, they would pay his drafts therefor. 
The Nehawka Bank furnished Ingersoll 
the money to buy one car load of cattle, 
with the additional agreement that when 
the cattle were shipped, they should be 
consigned to Dorsey Brothers & Co. and 
that Ingersoll should draw his sight draft 
in favor-of the Nehawka Bank on Dorsey 
Brothers & Co. for the money furnished, 
The sum advanced was $784.50; the cattle 
were shipped and the draft drawn as 
agreed. Dorsey Brothers & Co. did their 
banking with the Packers’ National Bank 
of South Omaha. When the stock ar- 
rived in South Omaha, it was sold by Dor- 
sey Brothers & Co. on the market and 
payment was received in stock weight 
tickets (equivalent to checks from the 
purchasers) which were deposited in the 
Packers’ National Bank to Dorsey Bros.’ 
credit. Dorsey Brothers & Co. were in- 
solvent and failed before the draft against 
the cattle arrived. Before they failed, 
the Packers’ National Bank had paid out 
on their checks, issued to and held by 
other parties, their entire balance, includ- 
ing the proceeds of the cattle in question, 
and had honored other checks making 
an overdraft. 

The Nehawka Bank, claiming that the 
Packers’ National Bank, knowing that 
the deposit of the weight tickets was a 
trust fund, not belonging to Dorsey Bros. 
and also knowing that there was an out- 
standing sight draft, had no right to pay 
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out the money to other parties on Dor- 
sev's check, and was liable to the Nehaw- 
ka Bank as for a conversion of a trust 
fund, which belonged to the Nehawka 
Bank. 

‘The court holds that the facts do not 
make out a case against the Packers’ Na- 
tional Bank. Its decision, in substance, 
is as follows: 

The Packers’ National Bank paid out 
this money in the regular course of busi- 
ness to other parties on the checks of 
Dorsey Bros. & Co. Deposits in a bank 
create between it and the depositor, or the 
nerson to whom the credit for the deposit 
is given, the relation of debtor and 
creditor. So, where a bank receives 
money from a person and gives him 


credit therefor, it is in duty bound to 
honor his checks to the amount of such 
deposit and it cannot refuse to honor his 
checks or drafts against the fund on the 
ground that the money deposited belongs 
to some other person, or that the title of 
the depositor to it is defective. 


These 
are matters in which the bank is not in- 
terested or concerned until the third party 
who claims to own the fund shal! proceed 
to enforce his rights. 

This rule applies to the deposit of trust 
funds the same as it does to individual 
funds deposited. 

The rule, however, is otherwise where 
the banker appropriates the money to the 
payment of a debt due the bank from the 
trustee. 

It would seem clear that it was the duty 
of the Packers’ National Bank to pay this 
money out on the checks of Dorsey Bros. 
& Co. and it is an elemental rule of law 
that a person cannot be chargeable for 
performing his duty. 

There was an attempt to prove the 
Packers’ National Bank had notice that 
this draft in question had been drawn and 
was Outstanding at the time the weight 
tickets were deposited. This fact seems 
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to be strongly relied upon as a factor to 
charge the Packers’ National Bank with 
liability. Why it should, does not clearly 
appear. It was drawn, not on their bank, 
but on Dorsey Bros. & Co.,and there was 
nothing, as disclosed by the record, that 
wouid lead the bank to believe at that 
time that it would not be paid by them in 
the regular course of business. And even 
if it did believe, or had reason to believe, 
that Dorsey Bros & Co. would not pay 
this draft, it could not refuse to pay out 
the money, if demanded by the party whe 
deposited it. This would be setting up 
a jus tertid against the demand, which the 
law does not allow. 

We have considered this case on the 
theory that this was a trust fund—the 
theory most favorable to the Nehawka 
Bank—but even on this theory we can 
find no reason for holding the Packers’ 
National Bank liable in this action. 


In the Union Stock Yards National 
Bank case, the facts were these: Allyn 
Smith & Co. bought and sold cattle on 
commission, occupying an office in South 
Omaha in a building next to the building 
where the Union Stock Yards National 
Bank was located. They did all their 
banking business through that bank, and 
the bank was familiar with their method 
of transacting business. In connection 
with selling cattle on commission, they 
loaned money to cattlemen to be used in 
the purchase of cattle. When such loans 
were made, they would draw checks on 
the bank for the amount of the loan and 
when the deal was consummated, would 
take a note and chattel mortgage on the 
cattle, and indorse this note to the bank 
and receive credit on their account for it 
against the checks which they had drawn 
on the bank. 

In the summer of 1894, this firm agreed 
with one Riley E. Haskell to loan him 
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money for the purchase of cattle in the 
State of Utah. Haskell thereupon went 
to Utah and purchased a large number of 
cattle. When the cattle were purchased, 
he would pay for them by drafts on Allyn 
Smith & Co. and Allyn Smith & Co. would 
honor these drafts by checks un the bank, 
which the bank paid. After Haskell pur- 
chased his cattle, he shipped them to his 
ranch in McPherson county, Nebraska, 
gave Allyn Smith & Co. his note for $250 
for their commission on the loan, and also 
gave them his note for $11,035 for the 
loan, securing this note by a chattel 
mortgage on the cattle which he had pur 

chased. Among other conditions, the 
mortgage provided that in case removal 
was necessary, and was consented to in 
writing by the party of the second part, 
the costs and expenses of removal should 
be borne and paid by the party of the first 
part, and when removed or shipped for 
sale, the cattle should be consigned to 
Allyn Smith & Co. to be sold on com- 
mission. 

In conformity with their course of deal- 
ing, Allyn Smith & Co. indorsed this note 
to the bank and received credit for it on 
their account. Payments on the note 
were made from time to time by the ap- 
plication of the proceeds from the sale 
of cattle shipped to South Omaha by 
Haskell. 

In January, 1895, a short time before 
the note became due, Allyn Smith & Co. 
requested Haskell to make a shipment of 
cattle to them to be applied on the note. 
Haskell complied and shipped four car- 
loads to Allyn Smith & Co., January 28, 
1895. Three carloads were mortgaged 
cattle and one carload was mixed cattle 
of his own. The carload of Haskell’s 
cattle was sold by Allyn Smith & Co. and 
part of the proceeds applied on the com- 
mission note of $250, and the remainder 
of the proceeds were properly accounted 
for. The other three carloads were sold 


LAW JOURNAL 


by Allyn Smith & Co. to a commis:ion 
firm in Chicago. By direction of Allyn 
Smith & Co., Haskell went with the caitle 
to Chicago, bearing a letter of instruction 
from them to the Chicago Commission 
Company. The proceeds of the sale of 
cattle in Chicago were remitted by draft 
to Allyn Smith & Co., and this draft they 
placed to their credit in the bank on the 
30th of January, 1895, one day before 
Haskell’s note became due, On the day 
this draft was placed to the credit of 
Allyn Smith & Co,, their account was 
overdrawn $1,187 and the firm was then 
insolvent. she bank knew the condition 
of Allyn Smith & Co, at the time this 
draft was placed to their credit. ‘The 
bank also knew the draft was for the pro- 
ceeds of cattle which Allyn Smith & Co. 
had sold on commission, and by slight 
effort they could have ascertained from 
that company who the owner of the cattle 
was, 

The bank brought an action against 
Haskell to foreclose a real estate mort- 
gage on his Nebraska lands, purporting 
to have been given to secure his note to 
the bank for $3,325, dated May 1, 1896, 
but really given as additional security for 
the payment of whatever sum should be 
found due on the note of $11,035, given 
by Haskell to Allyn Smith & Co. on July 
31, 1894, and indorsed by that firm to the 
bank. The only question involved was the 
claim of Haskell for a credit of $1,689 on 
this note, this sum being the proceeds of 
the sale of three carloads of his cattle made 
by Allyn Smith & Co. in Chicago, which 
proceeds were placed by them to their 
credit in the bank on January 30, 1895. The 
trial court allowed this credit to Haskell 
and rendered a judgment in favor of the 
bank for the balance due on the note, 
with decree of foreclosure. The bank 
appealed. 

The court holds: It is conceded by 
counsel for the bank that if this shipment 
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of cattle had been made to Allyn Smith 
& Co, after the note became due and 
three days of grace thereon had expired, 
then, under the course of dealing shown 
to have existed between Allyn Smith & 
Co, and the bank, as well as by the con- 
ditions of the chattel mortgage, Allyn 
Smith & Co. would have been authorized 
to receive the proceeds of the sale of the 
cattle in part payment of the debt in con- 
troversy, provided they had sold them on 
commission in South Omaha. But the 
bank contended that as the cattle were 
shipped there three days before the note 
was due, and were sold in Chicago and 
not in South Omaha, Allyn Smith & Co. 
exceeded the authority of their agency in 
making the collection, and the bank is 
not bound by the payment made to 
them. 

In the court below, the bank tried the 
case on the theory that Haskell had 
shipped the cattle to Chicago on his own 
responsibility, but the evidence clearly 
shows that Allyn Smith & Co., and not 
Haskell, negotiated the sale of the cattle 
in Chicago. An inspection of the condi- 
tion of the chattel mortgage shows there 
is no provision as to where the commis- 
sion firm should sell the cattle. The only 
requirement is that they shall be con- 
signed to Allyn Smith & Co. at South 


Omaha to be sold on commission; so 
that Haskell fully complied with this con- 
dition of the mortgage when he consigned 
the cattle to Allyn Smith & Co. at South 
Omaha, and it was not for him but for 
the firm to determine in what market the 
cattle could be sold to best advantage. 


The bank knew the condition of the 
mortgage when it purchased the note, 
and it expected Allyn Smith & Co. to 
collect the note by selling mortgaged 
cattle shipped to them by Haskell and 
applying the proceeds on the note. If the 
bank desired to limit the authority of 
Allyn Smith & Co. to sell the cattle at 


497 


South Omaha, it should have notified 
Haskell of this limitation. 

We do not favor the contention of the 
bank that Haskell should be denied this 
credit because the payment was made one 
day before the note became due, and four 

“days before grace had expired on it. We 
do not think a debtor should ordinarily 
be punished for over-diligence in meeting 
his obligation ; and when we consider the 
possible and probable delay in shipping 
cattle a long distance from market and in 
negotiating their sale, the evidence does 
not show Haskell to have been guilty of 
such a degree of reprehensible over-anxiety 
to meet an honest debt the day it became 
due as would warrant us in denying him 
this credit for having confederated with 
the bank's agent in this kind of a con- 
spiracy. 

On the evidence, the trial court was 
fully justified in holding that the firm of 
Allyn Smith & Co. were the authorized 
agents of the bank in collecting the 
amount due on this note from the pro- 
ceeds of cattle sold under conditions of 
the chattel mortgage given to secure the 
note; and Haskell, having proved a pay- 
ment to an agent of the bank having 
authority to receive it in the manner in 
which it was made, is entitled to his 
credit for such payment, although the 
agent did not have the note in his pos- 
session at the time the payment 
made. 

Further, the evidence fully justified the 
theory of the trial judge that the draft 
for the proceeds of the cattle in dispute 
was Clearly a trust, fund, which did not 
lose its character as such by being de- 
posited in the bank to the credit of Allyn 
Smith & Co, The testimony, so far as 
the theory of the disputed draft being a 
trust fund is concerned, places the case 
clearly within the rule announced by this 
court in Cady v. Bank, under which trust 
funds deposited in a bank by a trustee to 
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his own account do not lose their charac- 
ter as such, so as to permit the bank to 
appropriate them to payment of an indi- 


vidual debt of its depositor. 
The judgment of the district court is 
affirmed. 


ATTACHMENT—BILL OF LADING. 


Shipment of Horses—Assignment of Bill of Lading to Bank—Attachment of 
Horses by Creditor of Shipper—Bank’s Prior Lien. 


Shaffer et al v. Rhynders, Citizens’ State Bank of Spencer, Intervenor. 
Supreme Court of Iowa, April 12, 1902. 


1. A bank loaning money to a horse 
dealer for the purchase of horses for a 
certain firm, and accepting a sight draft 
on the firm, to which is attached a bill of 
lading on the same, the horses being 
shipped in the name of the firm, is entitled 
to the horses as against an attaching 
creditor of the dealer, no fraud on the part 
of the bank being shown. 

2. The fact that such bank had ob- 
tained a guaranty from the consignee that 
the draft would be paid, does not release 
its lien as holder of the bill of lading; and 
the bank may enforce the same as against 
an attaching creditor of the borrower. 


Appeal from district court, Chickasaw 
county; A. N. Hobson, Judge. 

Appeal from the judgment of the dis— 
trict court establishing the intervener’s 
lien upon a car load of horses as against 
the claim of the plaintiff under a writ of 
attachment. Affirmed. 

WEAVER, J. The plaintiff having at- 
tached the horses while in the possession 
of the carrier under consignment to 
Crandall & Co, at Buffalo, N. Y., the bank 
intervened, alleging that at the time of 
such attachment the title to said property 
was in the intervener, and that its rights 
were superior to any claim obtained by 
plaintiff under his attachment. The in- 
tervener's claim is based upon the follow- 
ing alleged state of facts. Rhynders, de- 
siring to purchase horses for shipment to 
Crandall & Co. at Buffalo, N. Y., applied 
to the bank for money to be used in that 


business. The bank thereupon under- 
took to furnish the necessary money to 
effect the purchases, and Rhynders agreed 
that when the horses were shipped he 
would make a sight draft upon Crandall & 
Co. in favor of the bank for the amount 
of its advances, and as security would as- 
sign to it the bill of lading issued by the 
railway company upon such _ shipment. 
This arrangement was carried out, the 
horses shipped from Spencer, Lowa, billed 
to Crandall & Co., and draft made on the 
latter in favor of the bank, and bill of la- 
ding assigned or turned over as agreed 
upon. When the car arrived in transit at 
New Hampton, Iowa, the horses were 
seized under plaintiff's attachment, The 
draft held by the bank has not been paid 
nor has the money advanced by it to 
Rhynders been returned. ‘The plaintiffs 
deny the claim of the intervener, and say 
that the arrangement by which the horses 
were shipped in the name of Crandall & 
Co., and the bill of lading assigned to in- 
tervener, was a fraudulent scheme, con- 
cocted for the purpose of hindering, de- 
laying and defrauding the creditors of 
Rhynders. Upon this issue a jury was 
impaneled, and at the close of the testi- 
mony the court directed the jury to re- 
turn a verdict in favor of the intervener 
and from the judgment thus rendered the 
appeal is taken. 

We think the judgment of the district 
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court was clearly right, The fact that the 
money was furnished by the bank, as al- 
leged in its petition, is shown without 
dispute, as is also the further fact that the 
bill of lading was duly turned over to the 
bank to secure the payment of the draft 
made on Crandall & Co. The effect of 
the delivery of the bill of lading and draft 
was to transfer whatever title and interest 
Rhynders had in the property to the in- 
tervener until the amount of the draft 
should be paid. First Nat. Bank of Kan- 
sas City v. Mt. Pleasant Milling Co., 103 
Iowa, 518; Morse v. Railway Co., 73 Ia.. 
233; Allen v. Williams, 12 Pick. 297; Bank 
v. Jones, 4 N. Y. 497. Such being the 
case, the intervener, under familiar prin— 
ciples, could rightfully hold the property 
against the creditors of Rhynders, unless 
it be shown that such transfer was made 
forthe fraudulent purpose of hindering or 
delaying such creditors in the collection 
of their claims. The intervener was not 
required to disprove the charge of fraud. 
The burden was upon plaintiff to show it. 
A careful reading of the record discloses 
no single item of evidence tending in that 
direction, and if a verdict had been ren- 
dered in plaintiff’s favor it would have 
been the duty of the trial court to set it 
aside. Fraud cannot be presumed, nor 
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can it be inferred from circumstances 
which in the light of the entire case are 
consistent with the theory of integrity 
and fair dealing between the parties. It 
is urged by appellant that there is evi- 
dence tending to show that the intervener 
had obtained from Crandall & Co some 
kind of guaranty that the draft would be 
paid, and therefore did not rely wholly on 
the arrangement made with Rhynders. 
Assuming such fact exists, we do not see 
that it in any manner affects or changes 
the relations of the parties. It is not 
claimed that the transfer to the bank was 
intended as an absolute sale of the prop- 
erty, but as security only; and if the bank, 
as a matter of greater safety, obtained a 
guaranty or promise of payment from the 
consignee, it did not thereby release tts 
lien as the holder of the bill of lading. So, 
also, if the money was furnished by the 
bank to Crandall & Co., not to Rhynders. 
In that case the horses when purchased 
were the property of Crandall & Co., and 
not liable to attachment for the debt of 
Rhynders, while the bank, as the holder 
of the draft and bill of lading securing 
such advancements, could still insist upon 
its lien. 

The judgment of the district court is 
affirmed. 





TRUST FUND DEPOSITS. 


Globe Savings Bank v. National Bank of Commerce of New London, Supreme 
Court of Nebraska, April 2, 1902. 


In this case the following rulings are 
made: 

1. A bank has the right to appropriate 
the funds of a depositor to the extent of 
the indebtedness due from him; but if 
the deposit, or any part thereof, is a trust 
fund, and the bank has notice of this fact, 
it will be liable to the true. owner if it 
appropriates such fund to the discharge 


of an 
positor. 

2. A bank that appropriates a deposit 
made by a customer to reduce his indebt- 
edness due to the bank, knowing the de-' 
posit, or a part thereof, to be a trust 
fund, is liable to the true owner for a 
conversion of his money, and an action 
at law to recover the amount can be 
maintained. 


indebtedness due from the de- 





500 


The facts calling for the above rulings 
were these. The National Bank of Com- 
merce had sent to the Globe Loan and 
Trust Company for collection certain 
paving warrants of the city of Omaha. 
The city paid the warrants by a check, 
which was indorsed by the trust company 
and deposited in the Globe Savings Bank, 
which appropriated the check to reducing 
an indebtedness of the trust company to 
it. The Globe Loan and Trust Company 
and the Globe Savings Bank transacted 
business in the same building and used 
the same vault, and both corporations 
were largely composed of the same stock- 
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holders and officers. The same pers 
was president of both corporations, | 
cashier of the Globe Savings Bank w: 
secretary and treasurer of the Globe Lo: 
and Trust Company, and other officers 
of the Globe Savings Bank were trustees 
and officers of the Globe Loan and Trust 
Company. These last-stated facts were 
what made the bank chargeable with 
knowledge that the check taken by the 
trust company in payment of the war- 
rants of the National Bank of Commerce 
was a trust fund, and could not be appro- 
priated to reduce the amount due from 
the trust company to the bank. 


TELLER’S AUTHORITY TO CERTIFY CHECKS. 


Muth v. St. Louis Trust Company, Court of Appeals of St. Louis, April 15, 1902. 


In this case it is held that the weight 
of authority undoubtedly is that the cash- 
ier of a bank has inherent authority to 
certify checks; but that outside of the 
state of New York, cases are not to be 
found holding that a teller has implied 
authority to certify. His powers seem to 
be limited to passing on the genuineness 
of signatures to checks presented for pay- 
ment and in paying out the money of the 
bank on checks. But where the power is 
habitually exercised by an agent, such as 
a teller of a bank, with the knowledge 
and acquiescence of the bank, the exer- 
cise of the power defines and establishes 


as to the public, the power so exercised. 

It appeared that the teller of the de- 
fendant trust company, who certified 
checks, was not in the habit of charging 
certified checks to the account of the 
drawers until after the checks were paid ; 
and that the member of a firm of deposit- 
ors who knew of this habit drew the firm’s 
check to his individual order, had it cer- 
tified and retained it in his possession for 
ten months before demanding payment, 
in the meantime the firm having drawn 
out most of the account. The trust com- 
pany is held not liable to the payee of the 
certified check, its defense of fraud being 
sustained. 


JOINT CERTIFICATE OF DEPOSIT. 


Armstrong v. Johnston, Court of Appeals of St. Louis, April 1, 1go2. 


A husband deposited money in bank 
and took two certificates of deposit pay- 
able to husband and wife. The wife died 
first; then the husband. Ina controversy 
between their respective estates, 


Held: The certificates being made pay- 
able to husband and wife, the law pre- 
sumes they were joint owners of them on 
equal shares. The only evidence to over- 
come the presumption that each furnished 
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one-half the money, was certain state- 
ments made by the husband to the bank’s 
officer that the money was his and that he 
wanted it to go to the survivor. This 
evidence is not admissible, as it was a 
statement in his own interest by the hus- 
band to a third person, made in the ab- 
sence of the other party; and the pre- 
sumption remains that husband aad wife 
are joint owners. 
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Further Held, in Missouri, the common 
law rule of survivorship as applied to hus- 
band and wife is inapplicable, by reason of 
the statutes making the earnings of the wife 
and rents from her separate real estate 
her separate property ; as to which per- 
sonal property rights she is a feme sole. 

As a result, the estate of the husband 
ana of the wife are each entitled to equal 
share in the certificates. 


PRESENTMENT OF CHECK. 


Reasonable time—Failure of drawee. 


Haggerty, et al. v. Baldwin, supreme court of Michigan, June 24, 1902. 


Baldwin, of Detroit, being indebted to 
Haggerty, of Springwells, mailed the lat- 
ter a check on a Detroit bank, which was 
received on the forenoon of Friday, Sep- 
tember 7th, 1900. Haggerty deposited 
the check in another Detroit bank on the 
forenoon of Saturday, September 8th. 
The check was presented for payment by 
messenger on Monday morning, Septem- 
ber roth, and payment was refused. Later 
on Monday the drawee closed its doors. 

Held: The check was presented within 
a reasonable time, and Baldwin the drawer, 
is liable to Haggerty, the payee, for the 
money. 


Error to the circuit, court for Wayne 
county, Wm. L, Carpenter, judge. 

Action by Lorenzo and John S. Hag— 
gerty against Stephen Baldwin. Plaintiffs 
had verdict. Defendant brings error.— 
Affirmed. 


Moore, J. The defendant lives in the 
city of Detroit. The plaintiffs live and 
do business in the township of Spring- 
wells, 2} miles west of the city limits of 
Detroit, though one of the plaintiffs has 
a home in the city of Detroit, where he 
spends part of his time, but he claims a 
residence and votes in Springwells and 
the business of the firm is done in the 


township of Springwells. The defendant 
was indebted to the plaintiffs and on the 
5th of September, 1900, he sent them 
through the mails, a check on the bank 
of A. Ives & Son, bankers doing business 
in the city of Detroit, for $139.25. Mr. 
Baldwin has done business with this bank 
for a good many years. He had in the 
bank September 5th, $1,623.85. He de- 
posited $100 and gave checks that day for 
$913.85, $1,000 and $139.25. The record 
discloses the plaintiffs received the check 
during the forenoon of September 7th. 
They were not customers of A. Ives & 
Son, but did their banking with the 
Home Savings Bank, whose place of 
business is in the city of Detroit. The 
check was deposited with the last-named 
bank by one of the members of the firm 
in the forenoon of September 8th, which 
was Saturday. The banking hours on 
Saturday are from g A. M. to 12:30 P.M., 
and from 6 p. M. to 8 p. M. No collec- 
tions are made between 6 Pp. M. and 8 
p. M. The clearing house meets at 10 
o’clock on Saturdays and checks deposit- 
ed at 10 o’clock or after would wait the 
meeting of the clearing house on Mon- 
days before being presented. This check 
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did not go through the clearing house 
and at this time the Ives bank was not a 
member of the clearing house. A mes- 
senger from the Home Savings Bank took 
this check, with others, and presented 
it to the paying teller of the Ives bank 
Monday morning at 9:15. It was not 
paid but was handed back to the messen- 
ger with the statement by the cashier 
that he would arrange it with the Home 
Savings Bank. The Ives bank at this 
time was open and doing business. The 
Home Savings Bank again sent the check 
to the Ives bank at half-past 2 o’clock 
on the same afternoon, when the bank 
was closed and never again resumed busi- 
ness. On the following day the cashier 
of the Home Savings Bank sent back the 
check to the office of Mr. Baldwin. The 
messenger informed Mr. Baldwin the 
check was dishonored and asked him for 
another one. 

Mr. Butler Ives, sworn as a witness for 
Mr. Baldwin, testified that between Sep- 
tember 5th and the time of the failure of 
the bank Mr. Baldwin saw him and said 
‘*that he had drawn a few checks that 
would overdraw him a little; there was 
one check he had sent to Chicago, and it 
might come in before he could get the 
money in, and he asked me if we would 
take care of them, and I told him we 
would.” 


On cross-examination he testified: 


Q. Had you not for some days prior to 
the roth refused to pay checks ? 

A. No, sir, not for some days, for a 
day or two. 

Q. A day or two before the roth? 

A. No, sir; we paid checks on Satur- 
day, and some on Monday. 

Q. Did you pay all checks on Saturday ? 

A. We paid all checks except a few 
clearing house checks, 

Q. Well, you did not pay them all on 
Saturday ? 

A. No, sir, I don’t remember the day I 
had the conversation with Mr. Baldwin 
with reference to the checks. 
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Court: What was the distinction be- 
tween clearing house checks and other 
checks ? 

A. We call clearing house checks thie 
checks that come from the bank. 

Court: What arrangement was made 
Saturday respecting the checks that 
came to you through the clearing house ? 

A. There was not any arrangement 
made. We were trying to make arrange. 
ments by Monday to go through the 
clearing house, to have them taken care 
of, but there was so many came in we 
could not do it. 


The situation then is that plaintiffs 
received the check through the mails on 
Friday. The following day they sent it 
by a member of the firm to their bank, 
which caused it to be presented early in 
the first secular day thereafter, when pay- 
ment was refused, though the bank upon 
which the check was drawn was still open 
and doing business. In Frieberg vs. Cody, 
55 Mich., 108, it is said: 


“In cases where the parties to a check 
are doing business in the same city, where 
the bank is located, the time within which 
the holder should present the instrument 
for payment seems to be very well settled, 
but in a case like the present the presen- 
tation must be made within a reasonable 
time, taking all the circumstances in con- 
sideration, and when no more time is 
taken than is fairly required in the usual 
and ordinary course of business, special 
inconvenience and special circumstances 
considered, the holder, in case of failure 
of the bank upon which the check is 
drawn, before presentation, should not be 
held to suffer the loss. Phoenix Ins. 
Co. vs. Allen, 11 Mich., 501; Nutting vs. 
Burke, 48 Mich., 241 


In Holmes vs. Roe, 62 id., 199, it is 
said: 


“The law is well settled that if the 
person who receives the check, and the 
banker on whom it is drawn, are in the 
same place the check must, in the absence 
of special circumstances, be presented the 
same day, or, at least, the day after it 
was received. Simpson vs. Pacific Mut. 
Life Ins. Co. 44 Cal., 139; Cawain vs. 
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Brownski, 6 Bush., 457; Schoolfield vs. 
Moon, 9 Heisk., 171; Alexander vs. 
Burchfield, 7 Man. G. (49 E. C. L.), 1061; 
Boddington v. Schlenker, 4 Barn. & Adol. 
752; Moule v. Brown, 4 Bing. N. C. 268. 
“If, however, the person who receives 
the check, and the banker on whom it is 
drawn, are in different places, in the ab- 
sence of special circumstances the check 
must be forwarded for presentment on 
the day after it is received, at the latest; 
and the agent to whom it is forwarded 
must, in like manner, present it, at the 
latest, on the day after he receives it: 
Hare vs. Henty, 30 Law J..C. P., 302; 
Prideaux vs. Criddle, L. R., 4 Q. B., 455; 
Griffin vs. Kemp, 46 Ind., 176; Woodruff 
vs. Plant, 41 Conn., 344: Burkhalter vs. 
Second National Bank, 42 N. Y., 538; 
Bond vs. Warden, 1 Colly., 583; Firth vs. 
Brooks, 4 Law T. (N. S.), 467. 
“Presentment within the time above 
stated is only necessary to charge the 
drawer when the banker has become in- 
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solvent or failed between the time when 
the check was received and the time it 
should have been presented. 

‘*The rule of diligence does not require 
the presentment to be made at any par- 
ticular period within the time limited by 
the law as a reasonable time; consequent- 
ly the payee or holder of the check does 
not lose his right to recover by the stop- 
page of the bank within the prescribed 
period, provided the check is presented, 
though subsequent to the stoppage, within 
the period: Grant, Bank., 57.” 


See also Hamilton vs. Lumber Co. 95 
id., 436; Loyd vs, Osborne et al., 92 Wis. 
93: 2nd ed.,5 Am, & Eng. Ency. of Law, 
Ppp. 1041, 1042 and notes. 


We think the judge did not err in di- 
recting a verdict in favor of the plaintiffs. 
Long, J., did not sit. The other justices 
concurred. 


BANK AS AGENT TO COLLECT RENT. 


Knapp v. Saunders, Supreme Court of South Dakota, April 1, 1902. 


Knapp, the owner of certain real estate, 
sued Saunders, who was cashier of the 
Merchant’s Bank of Milbank, for rent 
collected, as his agent, from a certain 
tenant, which it was alleged was not paid 
over. Saunders contended that he was 
not liable individually, but that the bank 
was the agent which attended to the 
transaction; and his contention is sus- 
tained by the court which gives judgment 
in his favor. 

The court holds: The testimony was 
sufficient to justify the jury in finding 
that the Merchants’ Bank of Milbank, of 
which Saunders has always been cashier, 
was the sole agency through which the 
business was transacted. To collect and 
remit money as the agents of others be- 
ing one of the purposes for which banks 
are organized, there is no merit in the 
contention that this bank was without 


authority to act as the agent of Knapp 
for the collection of the monthly rental of 
the premises described in the complaint. 
Such practice being entirely consistent 
with a universal custom, strictly in ac- 
cordance with the law merchant, and not 
contrary to the statute, it might well be 
judicially noticed that banks possess 
power to act as agents in the collection 
and remission of money. The fact that 
the money collected was due and payable 
under the terms of a lease is not sufficient 
to constitute an exception to the rule. 
Saunders, being the chief executive officer 
of the bank, rightfully shown to be en- 
gaged in the collection business, including 
that of rents, the presumption is that in 
receiving and depositing the money sub. 
ject to Knapp’s check, he was acting 
officially, rather than in an individual 
capacity; and upon probative evidence 
properly admitted the jury so found. 
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THE CENTRAL TRUST 


Tuesday, July the 8th, 1902, marked 
the opening to the public of Chicago’s 
latest large banking institution, The Cen- 
tral Trust Company of Illinois, located at 
the corner of Dearborn and Monroe 
streets, with a capital of $4,000,000 and 
a surplus of $1,000,000 paid in. On the 
opening day, the deposits reached the 
unprecedented figure of over $4,500,000, 
an amount which surpasses all records of 
“first day’s business” of financial or 
banking institutions of this country. 

The organization of the Central Trust 
Company of Illinois has been in progress 
for several months, under the able super- 
vision of Hon. Charles G. Dawes, ex- 
Comptroller of the Currency. The capi- 
talization at $4,000,000, thus placing it 
among the foremost of the city’s institu- 
tions, was looked upon by some of the more 
conservative bankers of Chicago as an 
interesting development of modern bank- 
ing. No better idea of the sound judg- 
ment of Mr. Dawes as to the necessary 
requisites of such an institution as The 
Central Trust Company is destined to be, 
and the position it is to maintain in finan- 
cial circles, can be cited than to say that 
the stock was largely over—subscribed at 
the original price of $125 per share, and 
that on the day preceding the opening of 
the bank $140 was bid. 

Hon. Charles G. Dawes, the head of 
the new trust company, needs no intro- 
duction to the banking fraternity. He is 
well and favorably remembered as having 
served as Comptroller of the Currency 
under President McKinley, and his record 
of the administration of the affairs of that 
office will bear the closest scrutiny of the 
financial public. It will be remembered 
that at the convention of bankers in 
Kansas City, on May 14th of the current 
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year, it was Mr. Dawes who discussed 
negatively the measure for an asset cur- 
rency. In a most able address he showed 
conclusively that our check and draft 
system of to-day is the most elastic cur- 
rency ever known, and to change from 
facts to experiments in currency forms 
would be at once unwise and hazardous. 
Mr. Dawes’ argument met with the ap- 
proval of all present, and at the conclu- 
sion of his address he was greeted with 
a most enthusiastic outburst ap- 
plause. 

Although a young man, Mr. Dawes pos- 
sesses the qualifications of a financier of 
many years’ training, and the success of 
the institution which he has organized 
is well assured. In addition to conduct- 
ing a trust and savings bank business, the 
trust company is equipped to do a general 
banking business, and, with the strong 
business element behind it, there is no 
doubt it will attract a good ciass of busi- 
ness in that line. Mr. Dawes has asso- 
ciated himself, in his official capacity as 
president of the trust company, with men 
of wide and exceptional business ability, 
and selected one of the strongest board 
of directors to be found in the “* Metropo- 
lis of the West.” 

The officers are: Charles G. Dawes, 
president; W. Irving Osborne, vice- 
president ; A. Uhrlaub, vice-president ; 
William R. Dawes, cashier; Charles T. 
Wegner, assistant cashier; Lawrence O. 
Murray, secretary and trust officer; Mal- 
colm McDowell, assistant secretary; Max 
Pam, general counsel. 

The board of directors are: A. J. 
Earling, president Chicago, Milwaukee 
and St. Paul Railway Co.; P. A. Valen- 
tine, vice-president Armour & Co. ; Max 
Pam, Pam, Calhoun & Glennon, attor- 


of 
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neys ; Graeme Stewart, W. M. Hoyt Co.; 
Frank O. Lowdon, Lowdon, Estabrook & 
Davis, attorneys ; Charles Deering, Deer- 
ing Harvester Co.; Thomas R. Lyon, 
Lyon, Gary & Co.; Charles T. Boynton, 
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Pickands, Brown & Co. ; Harry Rubens, 
Rubens, Du Pay & Fischer, attorneys; 
Alexander H. Revell, president Alexan- 
der H. Revell & Co. ; Charles G. Dawes, 
ex-Comptroller of the Currency. 


War Revenue Official Decisions. 


SPECIAL TAX—BANKS, 


(538) 

The statute requiring that the special tax 
imposed on banks shall be reckoned 
on the basis of the capital and sur- 
plus, the phrase ‘‘in estimating capi- 
tal, surplus shall be included,” is not 
to be construed as having some re=- 
stricted meaning, but is to be taken 
in its natural and ordinary sense as 
including the entire overplus of as— 
sets over liabilities, and, therefore, 
as including undivided profits. 


TREASURY DEPARTMENT, 
Office of 
COMMISSIONER OF INTERNAL REVENUE, 


WasuincTon, D. C., June 23 1902. 
To collectors of internal revenue: 

The appended decision of the United 
States circuit court for the southern dis- 
trict of New York is published for the 
information of all concerned. 

J. W. YeRKEs, Com’r. 


U.S. Circuit Court, Southern District 
of New York. 


Leather Mfrs. Nat. Bank v. Chas. H. Treat, 
Collector of Internal Revenue. 

This is an action to recover the sum of 
$154 paid by plaintiff, under protest, as a 
tax claimed by defendant to be due on 
$77,796.14 under the war-revenue act of 
1898, This sum is called ‘‘profit and loss” 
on plaintiff’s booxs and ‘‘undivided prof- 
its” on the brief of plaintiff's counsel. It 
is alleged in the complaint that the books 
show the bank’s financial condition on 
June 30, 1901, to be as follows: Its entire 
assets were $11,142,387.50; its entire lia- 
bilities (other than liability to stockhold- 


ers) were $10,064,512.61. The capital 
stock was $600,000, the amount set aside 
by vote of the board of directors as sur- 
plus was $400,000; these two amounts 
with the $77,796.14 make up a total sur- 
plus of assets over liabilities of $1,077,- 
796.14. 

Defendant has demurred to the com- 
plaint on the ground that it does not state 
facts sufficient to constitute a cause of 
action, 

Lacomsg, C. J. The war-revenue law 
of 1898 provides that— 

“Bankers using or employing a capital 
not exceeding the sum of $25,000 shall 
pay $50; when using or employing a cap- 
ital exceeding $25,000, for every addition- 
al thousand dollars in excess of $25,000, 
$2, and in estimating capital, surplus shall 
be included. The amount of such annual 
tax shall in all cases be computed on the 
basis of the capital and surplus for the 
precedirg fiscal year. Every person, firm, 
or compary, and every incorporated or 
other bank, having a place of business 
where credits are opened by the deposit 
or collection of money or currency, sub- 
ject to be paid or remitted upon draft, 
check, or order, or where money is ad- 
vanced or loaned on stocks, bonds, bullion, 
bills of exchange or promissory notes, or 
where stocks, bonds, bullion, bills of ex- 
change or promissory notes are received 
for discount or sale, shall be a banker 
under this act.” 

The only question presented is whether 
the word “surplus” as used in the phrase 
“in estimating capital surplus shall be in- 
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cluded,” is to be construed as having some 
restricted meaning, or in its natural and 
ordinary sense as including the entire 
overplus of assets over liabilities, In prior 
legislation regulating the creation and op- 
eration of national banks, the word “sur— 
plus” has been used as covering so much 
of the surplus profits as have by action of 
the board of directors been set apart as a 
sort of reserved or additional capital. If 
this section of the war revenue law dealt 
only with national banks, there would be 
much force in the argument that Con 
gress must be assumed to have used the 
word “surplus” with the same meaning as 
in the earlier acts specially relating to 
such banks. But, when this section was 
passed, imposing a tax upon capital em- 
ployed in banking, including surplus, the 
attention of Congress was not confined to 
national banks, as may be seen from the 
careful enumeration of individuals affect- 
ed by its provisions. Itcan hardly be as- 
sumed that Congress used the word in this 
section intending that it should mean one 
thing when applied to a national bank and 
another thing when applied to a banking 
firm. Nor does it seem reasonable to hold 
that Congress intended to require every 
one engaged in the banking business, ex- 
cept national banks, to pay tax on the en- 
tire excess of assets over liabilities, while 
those corporations were required to pay 
only on part of suchexcess. And it would 
seem absurd to hold, though it seems to 
be a natural corollary from the proposi- 
tions advanced by plaintiff that a board of 
directors could set aside large sums each 
year from the profits, accumulating an ad- 
ditional fund equal, perhaps, to the capi- 
tal and used in the same way, and escape 
the tax upon it, by the simple device of 
calling it “undivided profits.” 

It would seem, rather, that Congress 
used the word “surplus” in its ordinary 
‘sense as indicating the amount left over 
after setting aside sufficient of the assets 


of a banker to meet his liabilities. The 
demurrer is sustained. 
(Filed June 13, 1902). 


SPECIAL TAX—BANKS. 


' : (549-) " 
Ihe question of the tax on undivided 


profits of banks involved in suit 
against Collector Treat decided in 
favor of the government. The case 
to be appealed by the bank.—lf 
abatement claims are filed, collection 
of tax to be postponed pending fur- 
ther instructions. 
Office of Com’r, etc., July 12, 1902. 

Sir: The Mechanics’ National Bank 
has telegraphed this office, under date of 
the gth instant, as follows: 

Local collector is trying to force us to 
pay war tax on undivided profits. We are 
informed that you have agreed to wait de- 
cision of Supreme Court in case of New 
York City banks. Can you not extend 
St. Louis banks the same courtesy ? Please 
answer by wire, our expense. 

I do not find that there has been any 
assessment made against this bank on ac- 
count of undivided profits. 

In a letter of January 29, 1902, to Col- 
lector Treat, New York, he was informed 
that,bankers must return for taxation cap- 
ital and surplus which include un- 
divided profits. There was an_ un- 
derstanding that a test case was to 
be tried in the courts to decide the ques- 
tion whether undivided profits are in- 
cluded in the term “surplus,”” and were 
subject to tax, and the bankers were to 
make amended return showing the undi- 
vided profits. Assessments were to be 
made and claims for abatement filed, and 
collection was to be postponed until the 
decision in the United States circuit 
court in the test case. (T. D. 464.) 

The test case, that of the Leather Man- 
ufacturers’ National Bank v. Collector 
Treat, has been decided in favor of the 
government (T. D. 538), but the case is 
to be appealed, 
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If the case of the Mechanics’ National 
Bank in your district comes under this 


ruling and if claim for abatement has . 


been filed, collection of tax may be post- 
poned until further instructions. 
Other like cases may be treated in the 


same way. Interest will run on the un- 
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paid taxes according to the requirements 
of the statute (sec. 3185, Rev. Stat.). 
Respectfully, 
Ropert WILLIAMS, JR., 
Acting Commissioner. 
Mr. Ben. WEstTHus, Collector Internal 
Revenue, St. Louis, Mo. 
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BILLS OF LADING, STORAGE AND ELEVATOR RECEIPTS-—MARYLAND. 


Chapter 125, Laws Maryland, 1902.— 
An act to add four additional sections to 
Article 14 of the Code of Public General 
Laws of Maryland, entitled ‘‘ Bills of La- 
ding, Storage and Elevator Receipts,”’ 
said sections to be known as 1A, 18, IC and 
ID, respectively, 

Section 1. Be it enacted by the General 
Assembly of Maryland, that four addition- 
al sections be and hereby are added to 
article 14 of the Code of Public General 
Laws of Maryland, entitled ‘‘ Bills of La- 
ding, Storage and Elevator Receipts,” 
said additional sections to be known as 
sections IA, IB, IC, ID, respectively. 


‘* Order” Bill of Lading a Negotiable 


Instrument. 


tA. If any bill of lading, or any receipt, 
voucher or acknowledgment whatsoever 
in writing in the nature or stead of a bill 
of lading, for goods, chattels or commod- 
ities of any kind to be transported on 
land or water, or on both, shall contain 
the word “order” inserted before or after 
the name of the consignee, or if there 
shall be on such bill of lading, receipt, 
voucher or acknowlegment, any printed 
or written matter indicating that the 
goods, chattels or commodities named 
therein are to be delivered only upon the 
order or indersement of the consignee or 
instrument shall be known as an “order” 
bill of lading. All ‘‘order” bills of lading 
shall be and they are hereby constituted 


and declared to be negotiable instru- 
ments and securites in the same sense as 
bills of exchange and promissory notes 
and full and complete title to the prop- 
erty in said instruments mentioned or de- 
scribed, and all rights and remedies inci- 
dent to such title or arising under or 
derivable from the said instruments shall 
inure to and be vested in each and every 
bona fide holder thereof for value, alto- 
gether unaffected by any rights or equities 
whatsoever, of or between the original or 
any other prior holders of or parties to the 
same, of which such bona fide holder for 
value shall not have had actual notice at 
the time to become such. Noconditions, 
clauses or provisions inserted in or at- 
tached to any “order” bill of lading shall 
in any manner limit the negotiability 
thereof, and every such condition, clause 
or provision purporting to limit such ne- 
gotiability shall be void. 


How To Be Construed. 


1B. If any “order” bill of lading shall 
contain the words ‘‘notify A B,” or any 
other words directing notice to be given 
to any person of the arrival of the goods, 
chattels or commodities at a point of des- 
tination, such words shall not be construed 
to charge any holder of such instruments 
with notice of any rights or equities of 
such person so to be notified in the said 
goods, chattels or commodities. 
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Bills of Lading to be Surrendered and Can- 
celled Before Delivery of Goods. 


rc. If any person or corporation, or 
any agent of any person or corporation 
having issued any “order’’ bill of lading 
shall deliver or permit to be delivered, the 
goods, chattels or commodities mentioned 
in such bill of lading without requiring 
the surrender of such bill of lading, and 
without cancelling the same by writing or 
stamping on the face thereof in a con- 
spicuous manner the word ‘‘ cancelled,” 
or in case of partial delivery, without in- 
dorsing on such bill of lading the quan- 
tity and description of the goods, chattels 
or commodities so delivered, the said bill 
of lading shall be deemed to be and con- 
tinue as an outstanding obligation of the 
said person or corporation to the same 
extent as though the goods, chattels or 
commodities had not been delivered, and 
such person or corporation shall be and 
continue to be liable for the delivery of 
the said goods, chattels or commodities to 
any present or subsequent holder of such 
bill of lading who became or shall have 


‘THE BANKING LAW JOURNAL. 


become, such holder for value and wit! out 
notice of the delivery of the goods, clat- 
tels or commodities. 


Carrier Refusing to Issue ‘‘Order” Bill of 
Lading, Guilty of a Misdemeanor. 


1D. No person or corporation or ayent 
or officer of any person or corporation 
conducting the business of transporting 
any goods, chattels or commodities of any 
kind, on land or water, or on both, shall 
decline or refuse to issue an ‘‘order’’ bill 
of lading for goods, chattels or commodi- 
ties offered to it for transportation, if the 
shipper or consignor of such goods, chat- 
tels or commodities shall verbally or in 
writing request the issue of such “order” 
bill of lading. And any person or cor- 
poration or agent or officer of any person 
er corporation wilfully violating this sec- 
tion or any provision thereof shall be 
guilty of a misdemeanor, punishabie by a 
fine of not more than $500, in the case of 
a corporation, and in the case of an indi- 
vidual by a fine of not more than $100. 


Approved April 8, 1902. 


SATURDAY A HALF-HOLIDAY IN WESTMINSTER, MD., FOR 
PURPOSES OF BILLS AND NOTES. 


Chapter 443, Laws Maryland, 1902. An 
act to add a new section to Article 7 of 
the Code of Public Local Laws, title ‘‘Car- 
roll County” under the new sub-title “Bills 
of Exchange and Promissory Notes,” to 
be designated as Section 15a and to fol- 
low Section 15. 


Section 1. Be it enacted by the Gener- 
al Assembly of Maryland, That a new 
section be and the same is hereby added 
to Article 7 of the Code of Public Local 
Laws, title ‘‘Carroll County,” under the 
new sub-title “Bills of Exchange and 
Promissory Notes,” to follow Section 15 
and to be designated as Section 15a, and 
to read as follows: 


Section i5A. It shall be lawful for 


banks, bankers, trust companies and other 
banking institutions in the city of West- 
minster, Carroll county, to close their 
doors for business at 12 o’clock on each 
and every Saturday in the year, and every 
Saturday in the year after 12 0’clock noon 
shall be a legal half holiday so far as re- 
gards the presenting for payment or ac- 
ceptance and the protesting and giving 
notice of dishonor of bills of exchange, 
bank checks, drafts, promissory notes and 
other negotiable papers, and for these 
purposes shall be treated and considered 
as the first day of the week, commonly 
called Sunday; and all such bills, checks, 
drafts and notes presentable for payment 
or acceptance on Saturday, shall be 
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deemed to be presentable for payment on 
the secular or business day next succeed- 
ing; provided, however, that all bills of 
exchange, drafts and promissory notes 
made after the passage of this act, except 
those payable at sight or on demand, 
which shall be otherwise payable on any 
half-holiday Saturday, shall be deemed to 
be and shall be payable on the next secu- 
lar or business day; and provided further 
that for the purpose of protesting and 
otherwise holding liable any party to any 
bill of exchange, bank check, draft, or 
promissory note, and which shall not have 
been paid before 12 o’clock at noon on 
any half-holiday Saturday, a demand of 
acceptance or payment thereof may be 
made, and notice of protest or dishonor 
thereof may be given on the next suc- 
ceeding secular or business day; and pro- 
vided further that when any person shall 
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receive for collection in said county any 
bill of exchange, bank check, draft or 
promissory note due and presentable for 
acceptance or payment on any half-holiday 
Saturday, such person shall not be deemed 
guilty of any neglect or omission of duty 
nor incur any liability in not presenting 
for payment or acceptance or collection 
such bill of exchange, bank check, éraft,or 
promissory note on that day; and provided 
further that in construing this section every 
half-holiday Saturday shall,until 12 o’clock 
noon, be deemed a secular business day. 
Nothing in Art.7 of the Code of Public Gen- 
eral Laws applicable to any Saturday when- 
ever the same, under the provisions of 
said section, shall be a legal holiday. 


Sec. 2. And be it enacted that this act 
shall take effect from May 1, 1902. 


Approved April 8, 1902. 


CONVERSION OF STATE INTO NATIONAL BANKS—NEW JERSEY. 


Chapter 28, Laws of New Jersey, 1902. 
A supplement to ‘‘An act concerning 
banks and banking (Revision of 1899)” 
approved March 24, 1899. 


Be it enacted, etc. 

Surrender of State Charter. 

1. That when two-thirds in interest of 
the stockholders of any bank incorporated 
or organized by authority of this state, 
shall give their consent, in writing, to be- 
come an association for carrying on 
the business of banking under the laws 
of the United States, and the directors 
of said bank shall file in the department 
of banking and insurance a certificate 
under their hands that such consent has 
been so given, and that said directors in- 
tend to act in pursuance thereof, said 
bank shall be deemed and taken to have 
surrendered its charter; provided, never- 
theless, that every such bank shall be 
continued a body corporate for the term 


of three years after the time of such 
surrender, for the purpose of prosecuting 
and defending suits by and against it, 
and closing its concerns, but not for any 
other business or purpose whatsoever; 
the board of directors for the time being 
of said new or national bank shall act and 
be deemed and taken to be the directors 
of such corporation while closing its con- 
cerns during said last-named period. 


Zn Case of Non-Consent of Stockholder. 


2. When any bank shall in the manner 
aforesaid have signified its purpose to be- 
come such banking association under the 
laws of the United States, any stockhold- 
er who may not consent to become a 
stockholder in such national bank shall be 
entitled to and receive from said original 
bank the full value at the time of the 
stock held by him or her; and in case the 
board of directors of such bank, after at- 
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tempt made, either by its officers, agent or 
attorney, cannot agree with such stock- 
holder for the price to be paid him or her 
for such stock, and cannot procure from 
such stockholder such consent aforesaid, 
it shall be lawful for such bank, upon ten 
days’ notice, in writing, to such stock- 
holder, to make application to any justice 
of the supreme court for the appointment 
of three disinterested and impartial com- 
missioners to make and estimate an ap- 
praisement of the value of such stock; and 
such commissioners having taken an oath 
or affirmation fairly and honestly to make 
such appraisement according to the best 
of their skill and understanding, and hav- 
ing caused notice, in writing, to be given 
to such stockholder, forat least five days, 
of the time and place of their meeting to 
make said appraisement, shall proceed to 
make the same; and when so made, in 
writing, and signed by said commission— 
ers, Or a majority of them, the same shall 
be conclusive and final; and the amount 
so appraised shall be deemed a debt due 
from said bank to said stockholder, and 
shall draw interest until paid or tendered 
to said stockholder, or to his or her lawful 
representatives; and the stock so ap- 
praised shall, upon such appraisement 
being made and signed as aforesaid, be- 
come the property of said bank to be sold 
or disposed of, or held, as the board of 
directors may elect. 


Application of Act, 


3. All the provisions of this act shall 
apply to stock held or legally owned by 
one or more persons as trustee, guardian 
or other legal representative; and in case 
the legal owner, or owners, of any stock 
cannot be found in this state, or shall be 
under age, or of any legal disability to 
transfer the same, said commissioners 
may be appointed as aforesaid by said 
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justice upon the application of said bank, 
notice of such application having been 
first given for the space of three wecks, 
in One or more newspapers published in 
the county in which said bank is located; 
and the appraisement and valuation of 
such commissioners shall be of the same 
force and effect as for other cases as here- 
inbefore provided. 


Property and Assets—How Vested. 


4. When the charter of any such bank 
shall be surrendered to the state as here- 
inbefore provided, and any such bank 
shall have been organized as a banking 
association under the laws of the United 
States, or have become capable in law as 
such national bank totake and hold prop- 
erty, all the assets, real and personal, of 
any such bank shall immediately, by act 
of law and without any conveyance or 
transfer, be vested in and become the 
property of the said association, formed 
as aforesaid under the laws of the United 
States, to be held by said association or 
its stockholders in as ample and beneficial 
manner for all purposes, as the same can, 
by virtue of the laws of the United States, 
be held and enjoyed; but nothing in this 
section shall be so construed asto impair 
the obligation existing in the first section 
of this act. 


Extent of Act, 


5. The authority conferred by this act, 
may be exercised by the stockholders of 
any bank incorporated or organized by 
the authority of this state, notwithstand- 
ing said bank may have been converted 
into a national banking association under 
the laws of the United States prior to the 
passage of this supplement. 

6. This act shall take effect immedi- 
ately. 

Approved March 24, 1902. 
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TRUST COMPANIES IN NEW JERSEY. 


Chapter 71, Laws of New jersey, 1902. 
A supplement to an act entitled ‘‘An act 
concerning trust companies” (Revision 
of 1899) approved March 24, 1899. 


Wunicipalities may Deposit in Trust 
Companies. 


Be it enacted, etc. 
1. It shall be lawful for any county, 


city, or other municipality in this state to 
select as a depository for the moneys of 
such county, city or other municipality, 
any trust company organized under the 
laws of this state. 

2. This act shall take effect 
ately. 


immedi- 


Approved April 1, 1902. 


INVESTMENTS BY SAVINGS BANKS IN NEW JERSEY. 


Chapter 91, Laws of New Jersey, 1902. 
An act concerning investments by sav- 
‘ings banks. 


Be it enacted, etc. 


Investments by Specially Incorporated 
Savings Banks, 

1. It shall be lawful for any savings bank 
incorporated by special act of the legisla- 
ture of this state, to invest its funds, in- 
cluding its reserve fund, in any lawful 
manner provided for the investment of 
the funds of savings banks by the act en- 
titied “An act concerning savings banks” 
approved April 21, 1876, and the several 
supplements thereto and acts amendatory 
thereof, or by the act entitled “An act 
for the better security of depositors in 
savings banks” approved April 5, 1878, 
and the several supplements thereto. 


Certain Investments Validated. 


2. All investments of reserve funds of 
savings banks incorporated under special 
acts heretofore made in or upon securi- 
ties, authorized by the said act entitled 
“An act concerning savings banks,” ap- 
proved April 21, 1876, or by the said act 


entitled “An act for the better security 
of depositors in savings banks” approved 
April 5, 1878, or the acts supplementary 
thereto or amendatory of said acts for the 
investment of the funds of savings banks 
are hereby validated, notwithstanding 
anything in the charters of such savings 
banks incorporated under special act to 
the contrary. 


Investments by Finance Committee. 


3. All investments of money, and sales 
and transfers of securities by any savings 
bank incorporated under special act, may 
be made by order of the finance commit-— 
tee of such savings bank, notwithstanding 
any provision in such special act con- 
tained, limiting the number of trustees or 
managers who shall act in the investment 
of moneys, and the sale or transfer of any 
stocks or securities belonging tosuch sav- 
ings bank; providing that such finance 
committee shall consist of not less than 
five trustees or managers, of whom three 
shall constitute a quorum. 

4. This act shall take effect immedi- 
ately. 

Approved April 2, 1go2. 
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CARD SYSTEM FOR NEW 


Chapter 118, Laws of New Jersey, 1902. 
A supplement to an act entitled ‘‘An act 
concerning savings banks” approved April 
21, 1876. 


Be it enacted, etc. 


1. Any savings bank or savings institu- 
tion of this state, whether chartered or 
incorporated under a general or a special 
act of the legislature of this state, may, 
in all cases where the law provides for 
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JERSEY SAVINGS BANKS. 


using a book or books for the entry of 
signatures, or for the purpose of desig- 
nating to whom moneys shall be paid in 
case of death, use cards or a card system, 
and the same shall in all respects have the 
like legal force, meaning and effect as 
though a book or books had been used. 

2. This act shall take effect immedi- 
ately. 


Approved April 3, rgoz. 


USURY—NEW JERSEY. 


Chapter 144, Laws of New Jersey, 1902. 
An act relating to usury. 


Be it enacted, etc. 
1. No corporation shall hereafter plead 


or set up the defense of usury to any ac- 
tion brought against it to recover dam- 


ages or enforce a remedy on any obliga- 
tion executed by said corporation; pro-* 
vided that this act shall not apply to any 
such action which is now pending. 

2. This act shall take effect immedi- 
ately. 

Approved April 3, 1902. 


THE NEGOTIABLE INSTRUMENTS LAW IN NEW JERSEY. 


Chapter 184, Laws of New Jersey, 1902. 
A general act relating to Negotiable In- 
struments (being an act to establish a law 
uniform with the laws of other states on 
that subject) 


The provisions of the Negotiable In- 
struments Law, as adopted in other states, 
are here enacted. 
April 4, 1902. 


The law was approved 


PUBLIC HOLIDAYS IN VIRGINIA. 


Chapter 503, Laws of Virginia, 1901- 
1902, approved April 2, 1902. Amends 
Section 2844 of the Code of Virginia, so 
as to read as follows: 


> 


§ 2844. The first day of January, the 
nineteenth day of January (known as 
Lee’s birthday), the 22nd day of Febru- 
ary, the thirtieth day of May (Confederate 
Memorial Day), the fourth day of July, 


the first Monday in September (known as 
Labor Day),the twenty-fifth day of Decem- 
ber, every Saturday from twelve o’clock 
noon until twelve o’clock midnight, each 
of which Saturdays is hereby designated 
a half holiday, and any day appointed or 
recommended by the governor of this 
state or the President of the United 
States as a day of thanksgiving or of 
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fasting and prayer, or other religious 
observance, shall, for all purposes what- 
ever, as regards the presenting for pay- 
ment or acceptance and of protesting and 
giving notice of the dishonor of any bill 
of exchange, draft, check, promissory 
note, or other negotiable instrument 
made on and after May ist, 1902, be con- 
sidered and treated as a Sunday and as 
public holidays and half holidays, and all 
such bills of exchange, drafts, checks, 
promissory notes, or other negotiable in- 
struments otherwise presentable for pay- 
ment or acceptance on any of the said 
holidays or half holidays, or on a Sunday, 
shall be deemed to be payable and be 
presentable for payment or acceptance on 
the secular or business day next succeed- 
ing such holiday or half holiday or Sun- 
day, 

And provided further that when any 
person, firm, corporation or company 
shall on any Saturday designated a half 
holiday receive for collection any bill of 
exchange, draft, check, promissory note 
or other negotiable instrument, such per- 
son, firm, corporation or company shall 
not be deemed guilty of any neg— 
lect or omission of duty, nor incur any 
liability in not presenting for payment or 
acceptance or collecting such bill of ex- 
change, draft, check, promissory note or 
other negotiable instrument on that day; 
and provided further that, in construing 
this section, every Saturday designated a 
half holiday shall until twelve o'clock 
noon be deemed a secular or business 
day, except in so far as the same may be 
inconsistent with the act of assembly, 
approved March 3, 1898, known as the 
Negotiable Instruments Law, and the 
days and half days so designated as holi- 
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days and half holidays shall be considered 
as public holidays and half holidays for 
all purposes whatsoever as regards the 
transaction of business. 

And provided further that nothing 
herein contained shall be construed to 
prevent or invalidate the entry, issuance, 
service or execution of any writ, sum- 
mons, confession or judgment, or other 
legal process whatever on any of the Satur- 
day afternoons herein designated as half 
holidays, nor to prevent any bank from 
keeping its doors open or transacting its 
business on any of the said Saturday 
afternoons if, by a vote of its directors, 
it elects to do so. 


2. Whenever the 1st day of January, 
the 19th day of January, the 22nd day of 
February, the 3oth day of May, the 4th 
day of July, or the 25th day of December 
shall fall on Sunday, the Monday next 
following shall be deemed a public holi- 
day for any and all the purposes afore- 
said, and in that case, every bill of ex- 
change, draft, check, promissory note or 
other negotiable instrument made on and 
after May 1, 1902, which would other- 
wise be presentable for payment or ac- 
ceptance on the said Monday, shall be 
deemed to be presentable for payment or 
acceptance on the secular or business day 
next succeeding. 


3. All acts or parts of actsinconsistent 
herewith are hereby repealed, except that 
nothing herein contained shall be deemed 
or construed to be intended to repeal any 
of the provisions of the act of assembly 
approved March 3, 1898, known as the 
Negotiable Instruments Law. 

4. This act shall be in force from its 
passage. 
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RECENT BANKERS’ CONVENTIONS. 


THE 


The annual convention of the Michigan Bank- 
ers’ Association was held June 5,6 and 7 aboard 
the steamer City of Mackinac. President John 
T. Shaw, of Detroit, in his annual address, said 
he was not ready to assent to the proposals for 
changing the system of national bank notes 
based on bonds, which system had at all times 
assured a perfectly safe currency. 

Ex-Bank Commissioner T. C. Sherwood, now 
president of the Plymouth Savings Bank, made 
an address on “ Injudicious Banking,” in which 
he discussed whether the law was responsible. 
Among the things which bankers most fear, he 
said, are new legislative measures introduced 
by legislators who, as financiers, are amateurish 
and unacquainted with the subject upon which 
they attempt to legislate, the result of which is 
to disturb finances, overturn existing relations 
or create distrust in financial institutions. Con- 
cerning the needs of the state of Michigan in 
the matter of banking legislation, he said: 

“In the great state of Michigan with its varied 
interests and diversified resources, a banking law 
to be efficient must be general in its scope and 
tendency. A banking law or amendment espec- 
ially adapted to the lower peninsula with its 
agricultural and manufacturing interests would 
not be applicable to the upper peninsula where 
mining and lumbering are the chief industries. 

“Banking in Detroit is vastly different from 
banking in Marquette. A bank in Adrian is 
anxious to make loans secured by a mortgage 
on farm property, while a banker in Hancock 
would be considered insane if he loaned the 
bank’s money on farming lands in Houghton 
county. The general principles of banking ob- 
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tain in both localities, but the conditions and 
environments are different.” 

The real trouble, Mr. Sherwood said, in cases 
of defective banking, is not in the insufficiency 
of the banking law, but in the insufficiency of 
the bank officer, and the careless, incautious 
supervision of the board of directors. 

A. J. Frame, of Waukesha, spoke in opposi- 
tion to. branch banking and asset currency. 
Speaking of the Fowler bill, he said the follow- 
ing title would be most appropriate : 

“ A bill (1) to revolutionize and monopolize 
(monopolize is not used in its technical sense, 
but as generally accepted) the banking business 
of the United States; (2) to abolish the bank- 
ruptcy laws as to preferences to creditors; (3) 
to substitute the sands of a credit currency in 
place of a metallic foundation for our monetary 
system; (4) to pull down what we have been 
building up for years; (5) to skim the cream from 
the country to enrich the great central banks; 
and (6) to overthrow the party in power if this 
clear act of monopolization is enacted into our 
laws.” 

Mr. Clay H. Hollister, of Grand Rapids, 
described the plan for providing fidelity and 
burglar insurance to the banks of the association. 

Edwin Goodall, of the Bankers’ Money Order 
Association, explained the association’s plan for 
issuing money orders through the banks, which 
works successfully. 

The new officers are: President, George B. 
Morley, Saginaw ; first vice-president, William 
Livingstone, Detroit; second vice-president, 
Orrin Bump, Bay City; secretary, Fred. E. 


Farnsworth, Detroit ; treasurer, H. V. C. Hart, 
Adrian. 


THE WASHINGTON BANKERS’ ASSOCIATION. 


The annual convention of this association was 
held at Seattle on June 19, 20 and 21st. Reso- 
lutions were adopted looking towards more 
equitable methods of bank taxation; for the 
amendment of the garnishment law; approving 
the work of the American Institute of Bank 


Clerks; favoring a charge for check books; 
suggesting consideration of the advisability of 
organizing a Pacific Northwest Bankers’ 
Association; urging legislation unequivocally 
establishing the gold standard, retiring the 
greenbacks and doing away with the sub- 
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treasury system; urging legislation providing 

a thoroughly scientific system of currency, and 

inviting the American Bankers’ Association to 
. hold its 1903 convention at Seattle. 


Following are the resolutions : 


Resolved, That a special committee of five on 
taxation be appointed by the president, who 
shall present to the coming legislature a fair 
and equitable method of bank taxation and use 
every effort to secure its adoption. The neces- 
sary expense of this committee will be borne by 
the members of the association, the pro rata be- 
ing based upon the capital, surplus and indi- 
vidual profit of each bank. 

Resolved, That the executive council is hereby 
instructed to have prepared, and if possible, 
secure the passage at the next session of the 
legislature, of an act amending the present law 
of garnishment in this state. 


Resolved, That the Washington State Bank- 
ers’ Association express its most hearty approval 
of the work of the American Institute of Banks, 
and earnestly recommend the formation of chap- 
ters in our principal cities. 

Resolved, That it 1s the sense of this associa- 
that a charge covering the cost of check books 
and the expense of printing the names of cus- 
tumers and numbering same is an eminently 
proper one, and its enforcement is strongly 
recommended. 

Resolved, That the executive council be in- 
structed to confer with the representatives of the 
Portland Clearing-house and consider the advis- 
ability of organizing a Pacific Northwest Bank- 
ers’ Association, and report their recommenda- 
tion to the next meeting of this convention. 


Resolved, That the Washington State Bank- 
ers’ Association earnestly urge upon Congress 
the enactment of legislation that will unequivo- 
cally establish the supremacy of the gold stand- 
ard, provide for the early retirement of the 
greenback and do away with the present sub- 
treasury system; and be it further 
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Resolved, That without committing ourselves 
to the support of the Fowler bill or any one of the 
currency measures now pending before Congress, 
we approve of the efforts now being made to so 
amend our present banking system as to pro- 
vide a thoroughly scientific system of currency 
that will prove responsive to the demands of 
trade and commerce, expanding naturally and 
freely when necessary, and contracting just as 


readily when the emergency that called it forth 
has passed. 


Whereas, The American Bankers’ Association 
has never held a meeting in the Pacific North- 
west ; and 

Whereas, We feel that the rapidly growing 
financial and commercial importance of this 
section of the United States would make a con- 
vention here of that organization of most pecu- 
liar interest and value, therefore be it 


Resolved, That the Washington State Bank- 
ers’ Association most cordially and earnestly 
invites the American Bankers’ Association to 
hold its convention for 1903 in the city of 
Seattle; and be it further 


Resolved, That the delegates and representa- 
tives from the Pacific Coast states to the con- 
vention of the American Bankers’ Association 
at New Orleans this year, be requested to pre- 
sent these resolutions and use their utmost 


endeavor to secure a favorable reception of this 
invitation. 


The next convention will be held at Whatcom, 


Following are the officers elected for the coming 
year: 


Hon. Miles C. Moore, of Walla Walla, presi- 
dent; W. Schricker, of La Conner, vice-presi- 
dent; P C. Kauffman, vice-president of the 
Fidelity Trust Company, of Tacoma, secretary ; 
W. D. Vincent, of Spokane, treasurer ; members 
of executive council, C. J. Lord, of Olympia; N. 
H. Latimer, of Seattle; W. L. Adams, of Ho- 
quin, and A. F. Albertson, of Tacoma, 


THE CONNECTICUT BANKERS’ ASSOCIATION, 


The annual convention of the Connecticut 
Bankers’ Association was held at Bridgeport on 
June 20th. Congressmen Hill and Fowler ad- 


dressed the convention. The following resolu- 


tion, looking to a reciprocal system of par re- 
mittances with New York banks, was adopted: 
* Whereas, two-thirds of the banks in Con- 
necticut have agreed in writing to remit for all 
checks drawn on them and sent through the 
New York Clearing House, or through their 
New York correspondents, provided checks on 
them are accepted at par by New York banks, 


Resolved, That the subject be referred to the 
executive committee of the Connecticut Bank- 
ers’ Association, with authority to take such 
action as they may deem best.” 

The following resolution, relating 
Fowler bill, was also adopted : 


to the 


“ Resolved, That in view of the statement of 
the Comptroller of the Currency in his last re- 
port, that ‘in the near future it will have to be 
determined by Congress what shall be done 
with the national banks and with their circulat- 
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ing notes, and what changes are to be made 
with the various kinds of paper money now in 
circulation,’ ? 

“We recommend to the American Bankers’ 
Association a careful consideration and discus- 
sion of the principles involved in the Fowler 
bill, at their annual meeting in November next, 
and urge upon said association the appointment 
of a committee of one member from each state 


THE MINNESOTA BANKERS’ 


The annual convention of the Minnesota 
Bankers’ Association was held at Crookston, 
June 24th and 25th. Addresses were delivered 
by E. A. Merrill, president of the Minnesota 
Loan and Trust Company, on “ Trust Com- 
panies ;” by Hon. S. T, Johnson, public exam- 
iner for Minnesota, upon “The Banker’s Ob- 
ligation ;” by A. C. Anderson, of the St. Paul 
National Bank, upon the “ Education of the 
Bank Clerk ;” by S. R. Flynn, president of the 
National Live Stock Bank of Chicago, upon 
“The Prevention of Panics;” by Theodore M. 
Knappen, associate editor of the Minneapolis 
Journal, on “Reciprocity and Trade Relations 
with Canada ;” by Orrin M. Greene, president 
of the Minneapolis Bank Clerks’ Association, 
upon “ Bank Clerks’ Associations ;” and by C. 
D. Griffith, on “ Assets Currency and Branch 
Banking.” 

The following resolutions were adopted oppos- 
ing branch banking and asset currency ; depre- 
cating the over-capitalization of industrial enter- 
prises ; warning against the too liberal granting 
of credits; favoring the adoption of the Nego- 
tiable Instruments Law ; and expressing thanks 
for the hospitality and entertainment afforded : 


Resolved, That we, members of the Minnesota 
Bankers’ Association, in convention assembled, 
desire to place ourselves on record as opposed 
to the Fowler bill and all legislation tending to 
the substitution of branch banks for our present 
independent system of banking, under which 
this country has made its most marvelous indus- 
trial and financial growth. 

Resolved, That we are also opposed to any 
law tending toward the substitution of asset 
currency for the present national bank circu- 
lation. 
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to co-operate with the Banking and Curr icy 
Committee of the House of Representatives nd 
the Finance Committee of the Senate toward 
securing such legislation as shall be for the 
welfare of the whole country.” 

The new officers are: President, R. W. Cut- 
ler, Hartford ; vice-president, A. J. Sloper, New 
Britain; secretary, Charles W. Gale, Norwich; 
treasurer, Robert W. Foote, New Haven. 


ASSOCIATION. 


Resolved, That we deprecate the vast over- 
capitalization of industrial enterprises, and would 
favor governmental supervision of issue of cor- 
porate or industrial stocks, and as full publicity 
to their affairs as is now required of banks, 
national and state. 


Resolved, That we also feel that it is our duty 
at this time to call attention to the too liberal 
credits made by banks and brokers, in their 
eagerness to get business, which credits are 
often entirely out of ratio to the responsibility 
of the borrowers. 


Resolved, That we favor adoption by the 
legislature of Minnesota of the law known as 
the “Negotiable Instrument Act,” thus placing 
this state in harmony with the law of the great 
commercial states in this country, as well as of 
Great Britain and Canada, and call upon our 
members to use their influence personally with 
the senators and representatives from their dis- 
tricts toward the accomplishment of this end. 


Resolved, That we desire to thank the bankers 
and citizens of Crookston for their generous 
hospitality and the royal entertainment they 
have afforded us. Also the thanks of the con- 
vention is due the speakers and retiring officers 
of the association. 


A further resolution was adopted expressing 
the sentiment of the meeting, that the 1903 
Convention of the American Bankers’ Associa- 
tion be held{in"Seattle. 

The following officers were elected: Presi- 
dent, J. W. Wheeler, cashier First National 
Bank, Crookston ; vice-president, A. C. Ander- 
son, cashier,St. Paul National Bank ; treasurer, 
George’H. Prince; secretary, Joseph Chapman, 
Jr. 

The last}two officers were re-elected by ac- 
clamation. 
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_ department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 
out charge. The names and places of those submitting inquiries are published, unless special 


request is made to the contrary. 


Production of Deposit Ledger in Court. 


CARRINGTON, N. D., May 26, 1902. 
Editor Banking Law Journal; 

DEAR SIR:—A cashier of a National Bank 
was subpoenaed to appear in court as witness to 
testify as to the account of defendant in a case 
brought against said defendant for embezzle- 
ment of Government funds while acting as cus- 
tom house officer. The summons was sent by 
United States Attorney, and commanded the 
cashier to bring with him the individual deposit 
ledger of the bank. Is the bank obliged to re- 
spond by bringing into court any book desig- 
nated, and especially the one asked for in this 
summons? In view of the fact that this book 
is used continually during every hour in the 
day, in referring to depositors’ balances in pay- 
ment of checks presented, as well as in record- 
ing the business of each day, it would work an 
untold hardship on the bank to have it out of its 
possession, and would practically mean a sus- 
pension of business. 

ALLEN S. MILLER, Auditor. 

The acccunt kept by a banker of mon- 
eys deposited by, and paid out for, a cus- 
tomer, is not information of a confiden- 
tial or privileged character; and while 
the banker is not compelled, upon the 
inquiry of every Tom, Dick and Harry, 
to disclose the state of his customer’s 
account, or other information concerning 
the same, he is compellable, in a proper 
case, to testify in court concerning his 
dealings with his customer, and to bring 
into court, when properly subpoenaed, the 
deposit ledger or other book showing the 
account and dealings upon which to base 
his testimony, the competency of the 
evidence in any given case being a mat- 
ter for the court to pass upon. 


The production of a banker’s book, 
such as a deposit ledger, in court, in pur- 
suance of a subpoena, is, of course, in 
many instances, productive of much in- 
convenience to the bank or banker; but 
such inconvenience does not afford a 
legal ground of excuse for disobeying the 
court’s mandate. In the majority of such 
cases, however, both the court and the 
opposing counsel recognize the banker’s 
position, and it is quite usual and custom- 
ary for counsel for both parties to agree 
that a transcript of the account desired 
from the bank’s books, examined and cer- 
tified to be a true and correct copy by 
the proper bank officer, may be used as 
evidence with the same effect as if the 
original book had been produced and 
testified from; or the court may, in the 
exercise of its discretion, fix the time of 
the trial with reference to the production 
of the bank’s books as evidence, at such 
a time of day as will least inconvenience 
the bank officials or the conduct of the 
bank’s business. 

But the fact remains that the banker may 
be compelled to produce his deposit ledger 
or other book in court at a very inconve- 
nient time; and the proper way to regu— 
late the matter is by legislation. We are 
not aware that any state in the Union has, 
as yet, enacted legislation making a copy 
from a banker’s books, duly authenticated, 
evidence to the same extent as if the 
original book was produced and testified 
from; but such legislation has been 
enacted in England. An act was passed 
in 1876, which was supplemented by an- ’ 
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other in 1879, known as the “ Bankers’ 
Books Evidence Act,” the object being to 
remove the inconvenience caused to 
bankers by having to produce their books 
in legal proceedings, and to facilitate the 
proof of the matters and transactions 
therein recorded. We give below a full 
copy of the act—although certain por- 
tions of the text fit England and not this 
country—as it affords an instructive ex- 
ample of how the matter is regulated 
across the water, and what might be done 
here if the members of our state legisla— 
tures were more fully cognizant of bank- 
ing and commercial needs. Following is 
the act: 


THE BANKERS’ BOOKS EVIDENCE ACT. 


An act to amend the law of evidence 
with respect to bankers’ books. Became 
a law May 23, 1879. 

Be it enacted, etc. : 

1, This act may be cited as the Bank- 
ers’ Books Evidence Act, 1879. 

2. (Has been repealed. It provided for 
repeal of the Bankers’ Books Evidence 
Act of 1876.) 

3. Subject to the provisions of this act 
a copy of any entry in a banker’s book 
shall in all legal proceedings be received 
as prima facie evidence of such entry, 
and of the matters, transactions and ac- 
counts therein recorded. 

4. Acopy of an entry in a banker’s 
book shall not be received in evidence 
under this act unless it be first proved 
that the book was, at the time of the 
making of the entry, one of the ordinary 
books of the bank, and that the entry 
was made in the usual and ordinary course 
of business and that the book is in the 
custody or control of the bank. Such 
proof may be given by a partner or officer 
of the bank, and may be given orally or 
by an affidavit sworn before any commis-— 
sioner or person authorized to take affi- 
davits. 
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5. A copy of an entry in a banker's 
book shall not be received in evidence 
under this act unless it be further proved 
that the copy has been examined with the 
original entry andiscorrect. Such proof 
shall be given by some person who has 
examined the copy with the original en- 
try, and may be given either orally or by 
an affidavit sworn before any Commis- 
sioner or person authorized to take affida- 
vits. 

6. A banker or officer of a bank shall 
not, in any legal proceeding to which the 
bank is not a party, be compellable to 
produce any banker’s book the contents 
of which can be proved under this act, or 
to appear as a witness to prove the mat- 
ters, transactions and accounts therein 
recorded, unless by order of a judge made 
for special cause. 

7. On the application of any party to 
a legal proceeding a court or judge may 
order that such party be at liberty to in- 
spect and take copies of any entries in a 
banker’s book for any of the purposes of 
such proceedings. An order under this 
section may be made either with or with- 
out summoning the bank or any other 
party, and shall be served on the bank 
three clear days before the same is to be 
obeyed, unless the court or judge other- 
wise directs. 

8. The costs of any application to a 
court or judge under or for the purposes 
of this act,and the costs of anything done 
or to be done under an order of a court 
or judge made under or for the purposes 
of this act, shall be in the discretion of 
the court or judge, who may order the 
same or any part thereof to be paid to any 
party by the bank, where the same have 
been occasioned by any default or delay 
on the part of the bank. Anysuch order 


against a bank may be enforced as if the 
bank was a party to the proceeding. 

g. In this act, the expressions “ bank” 
. and “ banker” mean any person, persons, 
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partnership or company carrying on the 
business of bankers and having duly made 
a return to the Commissioners of Inland 
Revenue, and also any savings bank cer- 
tified under the acts relating to savings 
banks, and also any Postoffice Savings 
Bank. The fact of any such bank having 
duly made a return to the Commissioners 
of Inland Revenue may be proved in any 
legal proceeding by production of a copy 
of its return verified by the affidavit of a 
partner or officer of the bank, or by the 
production of a copy of anewspaper pur- 
porting to contain a copy of such return 
published by the Commissioners of Inland 
Revenue; the fact that any such savings 
bank is certified under the acts relating 
to savings banks may be proved by an 
office or examined copy of its certificate; 
the fact that any such bank is a Postoffice 
Savings Bank may be proved by a certifi- 
cate purporting to be under the hand of 
Her Majesty's Postmaster-General or 
one of the Secretaries of the postoffice. 

Expressions in this act relating to 
“bankers’ books” include ledgers, day- 
books, cash books, account books, and 
all other books used in the ordinary busi- 
ness of the bank. 

10. In this act— 

The expression ‘‘legal proceeding ”’ 
means any civil or criminal proceeding 
or inquiry in which evidence is or may be 
given and includes an arbitration; 

The expression “the court” means the 
court, judge, arbitrator, persons, or per- 
son before whom a legal proceeding is 
held or taken; 

The expression “a judge” means with 
respect to England a judge of the High 
Court of Justice, and with respect to 
Scotland, a lord ordinary of the Outer 
House of the Court of Session, and with 
respect to Ireland a judge of the High 
Court of Justice in Ireland; 

The judge of a county court may with 
respect to any action in such court exer- 


cise the powers of a judge under this 
act. 

11. Sunday, Christmas Day, Good Fri- 
day and any bank holiday shall be ex- 
cluded from the computation of time 
under this act. 

In the above act, we see, a scheme of 
legislation which obviates the inconveni— 
ence of producing the books of bankers 
in court in suits wherein their depositors 
are involved, and makes copies of entries 
in such books receivable as evidence. Be- 
fore the act of 1876 was passed, the prac- 
tice was to issue a subpoena duces tecum, 
and a clerk of the bank was called to re- 
fresh his memory by the entries. In no 
other way could the books be put in evi- 
dence. But no counsel ever thought of 
insisting on the laborious proof of all the 
items and practically the book was putin 
as if it had been a pass book of the cus- 
tomer. Then the Bankers’ Books Evi- 
dence Act was passed for the benefit of 
bankers, but containing also provisions 
for the benefit of suitors, for it facilitated 
the proof of the transactions recorded in 
the ledgers and account books. Before 
the acts, a litigant might have issued a 
subpoena duces tecum, and have the 
books produced in court. The right toa 
subpoena duces tecum is taken away by 
the act, and it is supplanted by proceed- 
ings under the act. 

In Arnott v. Hayes, 36 L. R. Ch. Div. 
731, the plaintiff in an action, obtained an 
order from the court directing a certain 
bank, at all seasonable times, on reason- 
able notice, to produce at their head of- 
fice their books containing the account of 
the defendant, and that the plaintiff be at 
liberty to inspect and peruse the entries in 
the said books relative to such account 
and to take copies and abstracts there- 
from at his expense. This order was 
made ex parte and without any affidavit 
in support of the application. The de- 
fendant moved the court for an injunction 
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restraining the bank from acting upon the 
order. The decision was that, under 
section 7 of the act, an order giving lib- 
erty to inspect a banker’s books and take 
copies of any entries therein for the pur- 
poses of legal proceedings, may be made 
on the application of a party to such pro- 
ceedings ex parte and without evidence; 
though generally it is better that notice 
of the application should be served on the 
person whose account is to be inspected, 
and in some cases the court may require 
evidence of the bona fides of the applica— 
tion, and of the materiality of the inspec- 
tion. 

Cotton, J. said: “The main object of 
the section (7) is to enable evidence to be 
given at the trial. I do not say that it 
cannot be used for any other purpose; 
but in the present case, the object sought 
is to obtain evidence for the trial. If any 
attempt were made to use the information 
thus obtained for purposes other than 
those of the acticn, the court would inter- 
fere. Now,what is the object of this act? It 
takes away the power of summoning a 
banker to produce his books at the trial. 
So far it is an act for the relief of bank- 
ers—it relieves them of the great incon- 
venience of having to attend at the trial 
and bring with them books which are in 
daily use in their business. Then it en- 
ables copies of the entries to be given in 
evidence. How can the suitor know 
what entries are wanted? Only by exam- 
ination of the books, and though this 
order gives a wider power of inspection 
than a suitor had before, it is an inspec- 
tion for the very purpose of the act, It 
was urged, and I was at first struck by 
the observation, that this is making the 
act give a power of discovery. But that 
is a fallacy. This is not giving the plain- 
tiff discovery from the defendant to assist 
the plaintiff's case, but giving him a 
power of examination for the purpose of 
ascertaining what copies he will require 
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for the purpose of being put in evide ice. 
The examination of the books is t« be 
only for the purposes of the action, and 
the judge ought to becareful not to make 
his order wider than necessary. I have 
considered whether we could introduce 
into this order any further limitations 
without narrowing it too much, but I can- 
not see how to do it. The order does 
not cover too wide a space, and if we |im- 
ited it further we might shut out very ma- 
terial entries. In some cases an order of 
a more limited description might be prop- 
er; but I do not see my way to any fur- 
ther limitations in the present case. It 
was argued that the act only enables the 
entries to be inspected, not the books; 
but that is mere matter of form, the ar- 
gument is verbal, not substantial.” 

The above case affords an illustration 
of the operation of the Bankers’ Books 
Evidence Act in England. There have 
been other decisions under the act, but 
space will not permit a reference to them 
here. The experience from abroad may 
be usefully drawn upon in the regulation 
of like conditions in this country. 


Delegation of Authority by Director. 


TRENTON, N. J., July 1, 1902. 
Editor Banking Law Journal: 

DEAR SiR:—Can a director in a national 
bank authorize, by proper writing, another di- 
rector to vote for him at a directors’ meeting? 

SUBSCRIBER. 


It is a well-settled doctrine that a trus- 
tee cannot delegate his functions, when 
they are of a discretionary nature, to an- 
other; not even to a co-trustee. This 
doctrine would apply in the case of a 
bank director. He is invested with au- 
thority by the stockholders to act, with 
others, as one of a board of directors, and 
such authority is based upon the exercise 
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by him, of his independent judgment, in 
matters which come before the board for 
decision. In certain matters, a board of 
bank directors are allowed to delegate 
their functions to a committee of their 
number, but the law does not extend to 
allowing a single bank director to dele- 
gate his voice and vote to a co-director 
at a board meeting. If it did, it would be 
possible for all the directors of a bank, 
save one, to delegate functions to a single 
member, and for that one to act in place 
of the board in all matters requiring ac- 
tion by the board of directors. Such a 
proceeding would be a violation of the 
trust reposed in the individual directors 
by the stockholders, and is not permitted 
by law. 


Effect of Maker’s Confessing Judg- 
ment on Indorser’s Liability. 


SALISBURY, N, C., July 7, 1902. 
Editer Banking Law Journal: 
DEAR SIR —The maker of a note confesses 
a judgment in favor of the holder. Does this 
discharge an indorser on the note who is not a 
party to the confession ? 
CASHIER. 


The Negotiable Instruments Law, 
which is in force in North Carolina, pro- 
vides that a party secondarily liable on a 
negotiable instrument is discharged by 
any act which discharges the instrument. 

The question therefore arises, when a 
negotiable instrument is merged in a 
judgment against the maker, is it dis- 
charged within the meaning of this pro- 
vision, so as to discharge the indorser 
from liability thereon ? 

This question came before the supreme 
court of North Carolina in First National 
Bank of Washington v. Eureka Lumber 
Company in the year 1898. The bank 
sued the lumber company as indorser on 
anote, The latter contended that as the 


maker of the note had, before the com- 
mencement of the suit, confessed a judg- 
ment to the bank for the amount of the 
note, the note had on that account been 
merged in the judgment, and had ceased 
to exist for any purpose ; hence, the bank 
could not maintain the action against the 
lumber company as indorser. But the 
court held that as the lumber company 
was not a party to the suit in which the 
judgment was rendered, the note was not 
discharged as tothe indorser. The court 
said: 

“Between the parties to an action 
wherein a judgment is rendered, the 
judgment is a merger, and the note or 
instrument sued on is extinguished; but 
as to sureties or indorsers who are not 
parties to the judgment, there is no 
merger or extinguishment of the note or 
instrument.” 

In the light of this decision, which ap- 
plies with equal force to cases arising 
since the enactment of the Negotiable 
Instruments Law in North Carolina, the 
answer must be that the indorser is not 
discharged by a confession of judgment 
by the maker of the note, where the in- 
dorser is not a party thereto. 


Responsibility of Introducer. 


PORT HURON, Mich., June 30, 1902. 
Editor Banking Law Journal: 

DEAR SIR:—A is a grocer and keeps a de- 
posit account in B bank. He comes to the bank 
with C, whom he introduces by name, and says: 
“Mr. C has a check payable to his order and 
wants to get it cashed. He is all right.” Upon 
this assurance the bank cashes the check for C, 
which proves to be a forgery. 

Is Mr. A responsible to the bank, although 
he is not asked to indorse the check ? 


CASHIER. 


We think not. Mr. A, in introducing 
Mr. C, simply expressed his opinion that 
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Mr. C was all right. In this he was mis- 
taken, but his statement involves him in 
no legal liability. Banks generally, in 
such cases, require the introducer to in- 
dorse the check; then, if it is a forgery, 
he can be held liable as warrantor of 
genuineness, 


Payment of Raised Checks-—Deposi- 
tor’s Duty to Verify Returned 
Vouchers. 


The following circular letter has been issued 
by the Chemical National Bank, concerning the 
decision of the New York Court of Appeals in 
Critten v. Chemical National Bank, which is 
published elsewhere in this number. 

THE CHEMICAL NATIONAL BANK, 
NEW YORK, June, 1902. 

DEAR S1IR:—During the last two years this 
bank has been in litigation, contesting a claim 
made by depositors on account of raised checks, 
which were altered by the depositors’ confiden- 
tial clerk, Davis, who had charge of the firm’s 

‘check book and drew their checks, and who had 
been introduced and accredited to this bank as 
the firm’s representative who would draw money 
from time to time and would attend to their 
business generally at the bank. The operations 
extended over a period of about two years, dur- 
ing which time the pass book was written up 
and returned to the firm with their cancelled 
vouchers no less than twelve times. It was 
turned over by them to the culprit to examine 
the vouchers (which he had raised) and to 
verify the balances for them. Most of the 
checks were skillfully altered, and as Davis had 
matters entirely in his own hands, the stealing 
could have gone on for years longer had he not 
been taken ill. Notwithstanding the lack of 
precautionary system in handling their finances, 
the firm made demand upon this bank to refund 
to them the amount stolen by their thief; and 
strange as it may seem, notwithstanding their 
negligence, they appeared to be protected by 
old decisions of some of the courts of this state. 
We carried the matter up to the Court of Ap- 
peals, with the hope ot being able to demon- 
strate to the court that a rule laid down half a 
century ago does not apply equitably to the 
changed conditions and largely increased vol- 
ume of business of the present day. We were 
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fighting, not merely to avoid payment c 
money a second time, but with a strong ¢ 
to assist in the establishment, by law, o! 
business methods. The amount in controversy 
was not large (being less than $5,000). and 
while litigation is expensive, the principle in- 
volved was of such great importance to all 
banks in this state, we felt inclined to carry the 
case to the highest court for the good of bank- 
ing and business interests generally. 

Under the decision, the duty of verifying the 
balance and examining the vouchers returned, 
and giving notice to the bank of any discrepan- 
cies, within a reasonable time, is placed upon all 
depositors of banks in this state. 

We congratulate the banking interests that 
the legal relations between banks and depositors 
have thus in the leading commercial state of the 
Union been placed upon a footing of greater 
mutuality of duty and responsibility to cach 
other—a basis to which no diligent and careful 
depositor can honestly object. 

At our request, our attorneys, Messrs. Roose- 
velt & Kobbe, and Hon. Geo. H. Yeaman, have 
prepared the following memorandum of the 
case, which we are sending to every bank in the 
State of New York. 

Very respectfully, 
Gro. G. WILLIAMS, President. 

The memorandum of the case prepared by 
the bank’s attorneys, referred to above, states: 

“In the case of Critten vs. The Chemical Na- 
tional Bank (171 N. Y. 219), recently decided 
by the Court of Appeals of New York, some 
principles governing the relations between banks 
and their depositors were stated which are of 
great interest and importance. 

* Heretofore it had seemed to be the rule in 
this state that when the customer commits the 
examination of the bank’s accounts and returned 
vouchers to a fraudulent agent or employee, 
who had, without the knowledge of the deposi- 
tor, been engaged in criminally altering and 
raising checks and appropriating the proceeds, 
such examination by such fraudulent and crim- 
inal agent did not bind his principal, the de- 
positor. 

“The rule is different in many other states 
and in the United States Courts, and the deci- 
sion seems in that respect to bring the law of 
New York in harmony with the weight of au- 
thority elsewhere. 


the 
sire 
fair 
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“ The opinion also holds that for the depositor 
to make no examination either in person or by 
agent of the accounts, as balanced by the bank, 
and no comparison of returned checks with 
the stubs thereof, when such examination and 
comparison would detect the alterations, is 
such negligence as will excuse the bank for 
having paid the raised checks, and will prevent 
a recovery by the depositor. 

“ This had been doubted, and sometimes de- 
nied, but may now be regarded as the estab- 
lished law of this state.” 

The memorandum continues by quoting the 
facts of the case, as stated by the court, the re- 
porter’s syllabus, and extracts from the opinion. 


THE COLORADO SPECIAL. 


The Chicago and Northwestern and Union 
Pacific Railways. 

The marvellously rapid development of the 
Western country in the last few years has been 
largely brought about through the medium of 
our great railway systems in rendering acces- 
sible the great mining and agricultural districts 
west of Chicago. “The Chicago and North- 
western and Union Pacitic Ra.lways,’’the pioneer 
lines of the west and northwest, have been 
quick to perceive the needs and anticipate the 
ever-increasing demands of the traveling public, 
sparing neither expense or labor to give to their 
patrons a service unsurpassed by any road of 
the great western country, and the equal in all 
respects of those operated east of Chicago. To 
their efforts may be attributed much of the pros- 
perity and activity now seen through all this 
part of our country. ‘ 

The latest addition to the already established 
service is “ The Colorado Special,” a most luxu- 
riously fitted train running daily between Chi- 
cago and Denver, and vice-versa, over The 
Chicago and Northwestern and Union Pacific 
Railways. All that is conducive to the travel- 
er’s comfort 1s to be found on this train. There 
are all the conveniences of a high-class modern 
hotel, which aid materially in reducing to a 
minimum the fatigue and annoyances of ordi- 
nary railway travel, and it is operated upon a 
fast schedule, thus shortening the time en route 
between Chicago and Denver, so that now pas- 
sengers from the Atlantic seaboard need spend 
but two nights on board the train; while those 
from west of Buffalo and Pittsburg are but one 


night out. A similar service has been estab- 
lished for east- bound passengers. In other 
words, the traveler going west leaves Chicago at 
6:30 o'clock this evening and reaches Denver at 
7:50 to-morrow evening, while the east bound 
passenger leaves Denver at 1:10 this afternoon 
and reaches Chicago at 4:00 o'clock to-morrow 
afternoon. 

As to equipment, “ The Colorado Special” 
meets the requirements of all classes of passen- 
gers. Besides the elegant drawing room sleep- 
ers, there are buffet smoking cars, free reclining 
chair cars, coaches anc a dining car service 
a la carte, the best in the country. The cars of 
this train are lighted by electricity and run 
through solid, from Chicagoto Denver, in either 
direction, daily. 

Among other trains operated by these com- 
bined railways, especial mention should be 
made of “The Overland Limited,” running upon 
a fast schedule daily between Chicago and San 
Francisco, California, and Portland, Oregon, 
respectively. This train, like “The Colorado 
Special,” is equipped with all that is latest and 
best known for the comfort and convenience of 
her passengers, and is likewise a most worthy 
tribute to the able and progressive management 
of the enterprising Chicago and Northwestern 
and Union Pacific Railways. 


The shareholders of the American National 
Bank of Indianapolis voted, June 24, 1902, to 
increase the capital to $1,000,000, and the sur- 
plus to approximately $200,000, by the issue of 
$650,000 new stock at $125 per share, $25 per 
share going to surplus, thus making the book 
value $119 per share for the entire capital. This 
will place new shareholders upon a footing prac- 
tically as favorable as if they had subscribed to 
the original stock at par. Allotments of the 
new stock will be made not later than August 
1st. The total deposits of the bank on July 16 
were $3,549,865.04, being a gain in deposits 
since the last statement, April 30,1902, of $932,- 
528.98. hgetih,..anthy 

Mr. W. L. Moyer, who recently accepted the 
presidency of the National Shoe and Leather 
Bank of New York, in place of John M. Crane, 
resigned, is to be congratulated upon this latest 
advancement in his remarkable career as a 
banker. 

A year ago Mr. Moyer came to New York to 
fill the position of vice-president of the Western 
National Bank after having shown an excep- 
tional executive ability in the management of 
the affairs of the various banks with which he 
was, at different times, associated. 

Mr. Moyer brings to the institution of which 
he is president the advantage of a wide personal 
acquaintance with bankers all over the country, 
which will doubtless result in an appreciable 
increase in its volume of business. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to ‘he 
New York Clearing House for the weeks ending July 20, 1901 and July 19, 1902, respectively: to 
gether with a computation of the proportionate increase or decrease of deposits for the year: 





| Loans. | Loans. Deposits. Deposits. Pr. Ct of, 
Banks. | E 
19OI 1902 1901 1902 Inc. De 
Bank of N Y., N. B. A....!$ 17,820,000 | $ 18,262,000 |$ 17,620,000 |$ 17,979,000) 2. |. 
Manhattan Co 21,800,000} 22,748,000.| 27,806,000] 29,138,000) 4.7). 
Merchants’ National 13,121,500 | 13,648,600 16,236,400 1,900,700) reese! 
Mechanics’ National 14,004,000| 13,568,000 | 15,036,000! 13,896,000}... .| 
Bank of America | 20,070,400! 20,241,100 | 23,327,300} 23,290,300).... 
Phenix National | 4,724,000} 5,915,000 4,652,000 6,307,000 35.5)--. 
National City 108,652,100! 124,351,000 | 123,217,000| 113,057,000,....| 8. 
Chemical National 23,926,500 24,489,300 | 23,509,000} 24,203,800) 2.9)-... 
Merchants’ Exch, Nat 4,465,000 | 4,876,400 4.999.600 5,222,900) aes 
Gallatin Nat 10,336, 106 | 8,907,200 9,994,500 
1,135,000 | 1,997,100 1,272,200 
2,522,000} 3,450,000 2,888,000 
Greenwich | 1,064,400 | 1,233,700 1,002,700 
Leather Mfrs.’ Nat 4,535,400} 4.529,200 | 
*Seventh National 6,101,800 
American Exch. Nat 28,514,000 
Nat Bank of Commerce....| 72,701,300 2,837,100 | 424. 65,041,200)  .9|--- 
5,975,200 | 6,990,600 ; 6,514,100 24.4)---- 
14,004,500) 14,301,400 | 899. 15,276,700|2. 51|--- 
2,966, 300 | 3,306,500 | 7 4,020,600 9.8... 
6,254,200 | 6,037,000 | 484, 6,257,900) . i ie 
2,192,500 | 1,966,300 | - 2,782, 2,566,900 7. 
tNat. Bank of N. A 11,636, 100 16,105,600 | wee 
Hanover National ‘ 46,751,600! 47,488 600 | 
Irving National | 4,341,000 | 5,596,000 
tNational Citizens’ | 3,098,800] 6,042,000 
2,713,500 | 2,806, 300 
5,861, 300 | 6,076,000 
I 3,772,400, 3,805,500 | 
Corn Exchange 20,244,000} 25,251,000 | 23,860, | 28,711,000 20.3 ---- 
Oriental 2,136,000 | 1,851,000 2,084, | 1,774,000]/17.4)---- 
Imp. & Traders’ Nat 24,308,000} 23,538,000 | 22 . 21,222,000}... . 
National Park 51,066,000 52,666,400 | 209, 67,064,200) 7. 
East River National 1,335,300 1,221,100 | 513, 1,362,700 .... 
Fourth National 25,152,900! 21,724,900-| 322, 24,070,400 .... 
Central National 10,092,000 10,686,000 2,819, 13,082,000) 2. 
Second National 9.509,000 9,661,000 548, 10,501,000 .... 
§First National 45,516,100} 75,167,500 3,178, 68,561,200 42. 
N. Y. Nat. Exch 3.489.400 5,454,900 | .740, 5,471,600 46. 
Bowery 3,110,000 2,737,000 | 537; 3,069,000)... . 
N. Y. Co. National 3,940,600 4,002,600 | 649,500; 4,873,800 4. 
German-American 3,517,900 3,401,400 ’ | 3,381,900].... 
Chase National 41,468,600 40,866,300 | 5 600! 49,482,500).... 
Fifth Avenue 9,722,800 9,550,700 | 11,228,500} 10,609,800 .... 
German Exchange 2,220,000 2,576,000 ,250, 300 | 3,186,800)... . 

( 2,898,300 3,021,100 4,564,900 | 4,783,000) 4. 
Lincoln National.......... 13.687,000 11,025,800 15,982,300} 12,431,000).... 
Gartield National 7,250,100, 7,667,800 7,227,300| 7,826,700 
Fifth National 2,136,400 2,279,800 | 2,314,900, 2,488,100 
Bank of Metropolis 7,743,000 8,356,900 | 8.478,600! 8,946,900 
West Side Bank 2,678,000 2,827,000 | 3,019,000} 3,087,000 2. 

13,144,000} 11,847,000 | 16,456,000! 14,512,000).... 

v n 35,405,900} 39,282,000 | 41,421,500) 46,215,900 
First National, Brooklyn... 4,582,000;  4.111,000 | 4,966,000!  4,500,000..... 
Liberty National 7,065,200 7,266,800 | 7,131,800 7,156,900, .3--°° 
N. Y. Produce Exchange...| 4,480,300 4,058,000 | 4,475,100}  3,976,700).... 
New Amsterdam Nat | 6,811,900 7,321,600 7,849,800| 8,328,300) 6. 
Astor National | 4,320,000} = 4,107,000 | 4,291,000 | 4,047,000.... 
National Bank of U.S...... 2,809,800 | 3,606,800 | 2,145,100 2,983,300 39. 














Andrvifuewm 








Totals 


$831,729,600 | $903,327,300 |$913,369,900 $940,692,900 .. . . 





*Reorganized; capital increased. +tAbsorbed Bank of State of N. Y. {Consolidated with 
Ninth National. §Absorbed Nat. Bank of Repubiic. 





